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\ for the Territory of Hawaii.

OPINION BELOW

The decision of the District Court of the United States

iifor the Territory of Hawaii, which is not officially re-

ported, was filed June 23, 1934 (Rec. 73).

i JURISDICTION

j

The case is here on appeal by the United States from

the judgment of the District Court of the United States

for the Territory of Hawaii entered July 3, 1934 (Rec.

173) pursuant to a decision of said Court rendered in a



condemnation proceeding instituted on June 17, 1932, by

the United States (Rec. 2-29) in said District Court, un-

der an Act of Congress approved April 14, 1930 (46 Stat.

165). The United States invokes the jurisdiction of this

Court under Section 128 (a) of the Judicial Code, as

amended by the Act of February 13, 1925 (28 U.S.C.A.,

Sec. 225).

STATEMENT

This condemnation suit was instituted by the United

States on June 17, 1932 (Rec. 2-29) pursuant to the Act

of Congress approved April 14, 1930 (46 Stat. 165) to

condemn for public purposes and for the public defense

the private vested rights of fishery in and to the Waipio,

Honapouli, Homaikaia and Miki sea fisheries located in

Pearl Harbor, Island of Oahu, Territory of Hawaii.

The Waipio, Honapouli, Homaikaia and Miki fish-

eries are some of the ancient Hawaiian sea fisheries

located in and about Pearl Harbor. This condemnation

suit is one of the several suits filed by the Government at

about the same time to condemn all the privately owned

sea fisheries in Pearl Harbor. The decision filed in the

condemnation suit instituted by the Government to con-

demn the Hoaeae and Apokaa sea fisheries belonging to

J. Lawrence P. Robinson and entitled "The United States

of America, Petitioner, v. J. Lawrence P. Robinson, et

al.. Respondents, Civil No. 292" in the United States

District Court for the Territory of Hawaii, is part of the

record in this case (Rec. 83). The judgment in the con-

demnation proceedings filed by the Government to con-



iemn the Honouliuli sea fishery belonging to the Camp-

lell Estate Trustees has been appealed to this Court and

s entitled in this Court "The United States of America,

appellant, v. Robert W. Shingle, et al., Appellees, No.

7975."

( The John li Estate, Limited, owns the sea fisheries of

Waipio, Hanapouli, Homaikaia and Miki, located in

Pearl Harbor, Island of Oahu, Territory of Hawaii

(Rec. 243-247). The John li Estate, Limited, obtained

title to each of said sea fisheries on July 9, 1897, but its

predecessor in title had owned the sea fisheries for many

years prior thereto (Rec. 243-249). The John li Estate,

Limited, its predecessors in title and its lessees, have been

operating said fisheries for many years prior to 1897 and

down to the present time (Rec. 354). Upon the annexa-

tion of Hawaii to the United States, Congress adopted an

Organic Act for the Territory of Hawaii—the Act of

April 30, 1900, 31 Statutes at Large 141, Chapter 339.

Section 96 of the Organic Act provides for a method of

validating vested rights of fishery. Sections 95 and 96 of

the Organic Act read as follows

:

I ''Sec. 95. Repeal of laws conferring exclusive

fishing rights. That all laws of the Republic of Ha-

waii which confer exclusive fishing rights upon any

person or persons are hereby repealed, and all fish-

eries in the sea waters of the Territory of Hawaii not

included in any fish pond or artificial inclosure shall

be free to all citizens of the United States, subject,

however, to vested rights; but no such vested right

shall be valid after three years from the taking efifect

of this Act unless established as hereinafter provided.



^^Sec 96. Proceedings for opening fisheries to citi-
\

zens. That any person who claims a private right to \

any such fishery shall, within two years after the tak- '

ing effect of this Act, file his petition in a circuit

court of the Territory of Hawaii, setting forth his

claim to such fishing right, service of which petition

shall be made upon the attorney-general, who shall

conduct the case for the Territory, and such case

shall be conducted as an ordinary action at law.

"That if such fishing right be established the at-

torney-general of the Territory of Hawaii may pro-

ceed, in such manner as may be provided by law for

the condemnation of property for public use, to con-

demn such private right of fishing to the use of the

citizens of the United States upon making just com-

pensation, which compensation, when lawfully ascer-

tained, shall be paid out of any money in the treasury

of the Territory of Hawaii not otherwise appropri-

ated."

Pursuant to the provisions of Section 96 of the Or-

ganic Act and within the time prescribed by the Organic

Act, John li Estate, Limited, petitioned the Circuit Court

of the Territory of Hawaii for the validation of its right

as owner of the sea fisheries of Waipio, Hanapouli, Ho-

maikaia, and Miki, and on September 11, 1905, a decree

validating the right of fishery in the John li Estate, Lim-

ited, in the Waipio, Hanapouli, Homaikaia, and Miki

fisheries was entered in the Circuit Court (Rec. 348, 350,

Exs. 2 and 4 for Appellee) . The John li Estate, Limited,

and its lessees, continued in the uninterrupted use and

enjoyment of the Waipio, Hanapouli, Homaikaia, and

Miki fisheries down until the month of July, 1918. Dur-

ing the month of July, 1918, the Commandant of the



Naval Station at Pearl Harbor, pursuant to regulations

Issued by the Secretary of the Navy under authority of an

Act of Congress, forcibly prevented and prohibited the

John li Estate, Limited, from exercising its right of fish-

ery in its Waipio fishery in the area from Kekaa Point

down to Waipio Point and thence up to Beckoning Point.

Repeated efforts made by the John li Estate, Limited,

and by its counsel to have this prohibition v^ithdrawn

were unsuccessful. The Government even maintained a

patrol to prevent fishing in the so-called restricted area

(Rec. 425).

Failing in its efforts to have the regulations removed,

and failing to get compensation for loss of revenue occa-

sioned by the enforcement of such regulation, John li

Estate, Limited, filed a suit under the Tucker Act in the

United States District Court for the Territory of Hawaii

against the United States on May 17, 1924, in which it

asked for damages, said suit being entitled "John li Es-

tate, Limited, an Hawaiian corporation, Plaintiff, v. The

United States of America, Defendant, Civil No. 147."

After a trial was had judgment was entered in said

case in favor of John li Estate, Limited, and against the

United States (Rec. 437). The judgment was never ap-

pealed from. The United States Government paid to John

li Estate, Limited, the amount of the award as contained

in the judgment (Rec. 289).

The United States continued to prohibit the right of

fishery in said portions of the sea fishery belonging to the

appellee. Because of this continuance the John li Estate,



Limited, on January 31, 1930, filed another suit against

the United States of America for damages for the period

subsequent to May 18, 1924. This suit is still pending

(Rec. 80).

On June 17, 1932, the present suit to condemn the

Waipio, Hanapouli, Homaikaia, and Miki sea fisheries

was filed. After a trial on the merits judgment was

entered below on July 3, 1934 (Rec. 173) awarding the

appellee compensation for the value of said Waipio,

Hanapouli, Homaikaia, and Miki sea fisheries as of June

17, 1932, the date of the filing of the condemnation suit,

plus an amount for the continuous partial taking of its

konohiki right of fishery in said fisheries during the

period subsequent to May 17, 1924.

SUMMARY OF ARGUMENT
The appellee, John li Estate, Limited, is entitled to

have awarded to it in these condemnation proceedings the

full value of all fishing rights in the Waipio, Hanapouli,

Homaikaia, and Miki sea fisheries, unimpaired by the

claim of any third persons or by any actual or contem-

plated exercise by the Government of any of its sovereign

powers.

The vested rights of this appellee in the sea fisheries

of Waipio, Hanapouli, Homaikaia, and Miki cannot be

taken from it by the Government in the exercise of any of

its sovereign powers without the payment of just com-

pensation for the full value thereof.

There is no showing in the record that the Govern-



ment in this condemnation suit is seeking to take the rights

of this appellee in the sea fisheries pursuant to its sover-

eign right to regulate or improve navigation and, in the

absence of such a shov^ing, this Court need not go into

the question as to the efifect upon private vested rights of

property of a possible exercise of the Government's para-

mount right to control and improve navigation.

Even if this Court on the record before it could find

that Congress has determined that the condemnation of

the vested rights of fishery in the Waipio, Hanapouli,

Homaikaia, and Miki sea fisheries was necessary for the

purpose of regulating or improving navigation, the extin-

guishment of appellee's title in the said sea fisheries and

the acquisition thereof by the Government entitles the

appellee to full compensation, because:

1. The acquisition of the rights of fishery by

condemnation amounts to a direct taking and appro-

priation of private property and in no sense w^ould

it amount to a consequential or incidental interfer-

ence with these rights;

2. Under the principle of res adjudicata or

estoppel by judgment the Government is concluded

by the unappealed judgment in John li Estate, Lim-

ited, V. The United States of America, Civil 147, in

which case it was adjudicated that the interference

by the Government, even in the aid of navigation,

with the John li Estate, Limited's rights of fishery

constituted a "taking" entitling appellee to full com-

pensation;



8

3. The John li Estate, Limited, at the express

invitation of the Government, validated its previ-

ously existing vested rights of fishery under the pro-

visions of the Hawaiian Organic Act, and it does not

now lie with the Government to deny full compensa-

tion for the appropriation by it of said vested rights

of fishery.

The appellee, John li Estate, Limited, in addition to

the award made by the District Court for the value of

the fee, is entitled to the value of its right of fishery which

has been partially taken by the Government during the

years from 1924 down through 1932, by virtue of the

Government's interference with its right of fishery during

those years. The interference by the Government with

the appellee's right of fishery constituted a continuous

taking of said right of fishery, because the interference

constituted a direct invasion of its property rights, be-

cause the entire matter is res adjudicata, and because the

appellee's rights of fishery were validated at the express

invitation of the Government.

The rule laid down by the Supreme Court in United

States V. Rogers, 255 U. S. 163, is that upon condemnation

the owner of property is to be paid damages for the taking

of property from the time it is appropriated until the

award in condemnation is paid, although the appropria-

tion preceded the condemnation. Under this rule, the

appellee, John li Estate, Limited, is entitled to have its

past damages awarded in these proceedings, irrespective

of the date of the taking.



The appellee, John li Estate, Limited, is particularly

entitled to be compensated for the past taking because

what began as a continuous temporary partial taking in

1918 and continued through the years to 1932, will now,

as a result of these condemnation proceedings, become a

permanent taking and, unless compensation is awarded

from the time of the taking in these condemnation pro-

ceedings, the appellee will be estopped by the judgment

in these condemnation proceedings from obtaining just

compensation for the past taking in any other proceed-

ings.

LEGAL ARGUMENT

L APPELLEE, JOHN II ESTATE, LIMITED,
IS ENTITLED TO COMPENSATION FOR
THE VALUE OF THE ENTIRE FISHERY,
INCLUDING MULLET, PUA AND NEHU.

The trial court found that the John li Estate, Lim-

ited, is shown to be the sole owner of the konohiki fishery

rights in the ancient sea fisheries of Hanapouli, Waipio,

Homaikaia, and Miki, whose titles had been duly vali-

dated pursuant to Section 96 of the Organic Act of Ha-

waii by a court judgment and an amended judgment, both

dated September 11, 1905 (Rec. 76; Exs. 2 and 4), but

held that said validating judgments protected and per-

petuated all existing hoaaina vested piscatorial rights in

said fisheries (Rec. 75), and awarded the only hoaaina,

so-called, the sum of one dollar as representing the value

of his interest in the Waipio sea fishery (Rec. 75, 176).

The ruling with reference to the hoaaina rights was
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based upon the theory that the konohiki was and is a

trustee for the "tenants" on the ahupuaa so that the vaU-

dation by the owner of the ahupuaa of his konohiki right

automatically validated all the appurtenant rights of the

tenants on the land (Rec. 124, 141-143).

We thoroughly agree with the contentions advanced

in the brief for the appellant that "the court below erred

in holding that the konohiki held the tenants' rights of

piscary in trust for them," and that "the court below erred

in holding that the konohiki in validating his exclusive

statutory right of piscary did so individually and as trus-

tee." We also agree with the observation that "The an-

tagonistic interests of each belie a fiduciary relation."

The point here in question involves a comprehensive

understanding of the law of Hawaii concerning fisheries

as it existed at and prior to the enactment of the Hawaiian

Organic Act.

Those fisheries and the right to fish therein were de-

fined by statute which, as shown by the parenthetical notes

to Sections 354-360 of the Revised Laws of Hawaii 1935,

came down from the Civil Code of 1859 and the Penal

Code of 1869, although the original enactment antedated

those codes.

The statute declared the fishing grounds to be "the

private property of the konohikis whose lands, by ancient

regulation, belong to the same," and the decisions of the

courts have uniformly confirmed the property right of the

owners of ahupuaas to the adjacent fisheries.
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Haalelea v. Montgomery, 2 Haw. 62.

Carter v. Territory, 200 U. S. 255.

Damon v. Tsutsui, 31 Haw. 678.

The statute provided that the fisheries should be held

for the equal use of the konohikis and the tenants on their

respective lands, but that the possession of the konohikis

should not be molested except to the extent of the reser-

vations and prohibitions set forth in the statute.

The konohikis were given the right to set apart for

their own use one given species or variety of fish or to

exact from each fisherman one-third of his catch.

In Damon v. Hawaii, 194 U. S. 154, the court (at p.

159) referred to the rights of tenants in a fishery as "re-

strictions cutting down what otherwise would be the inci-

dents of private property."

The rights and restrictions so placed in the power of

the konohikis were authorities to be exercised by the

konohikis against the tenants on the land.

It so happens that in the case of Haalelea v. Mont-

gomery, supra, the court had under consideration the

Honouliuli sea fishery that is involved in the case of

United States of America v. Robert W. Shingle, et al.,

No. 7975—this Court. The title to the ahupuaa and the

fishery then held by the plaintifif is now vested in the

Campbell Estate and the land then possessed by the de-

fendant now belongs to The Dowsett Company, one of the

respondents in United States of America v. Shingle, supra.

The Court in that case discussed very thoroughly the

respective rights in Hawaiian fisheries of the konohikis
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and the tenants on the land. If the Court had then enter-

tained the view that there was a relation of trust between

a konohiki and the tenants on his land, that view would

undoubtedly have been expressed. On the contrary, the

Court said (at p. 71) that while the konohiki "holds the

fishery as his private property," the tenant "has only a

right of piscary therein as an incident to his tenancy."

The relation between the konohiki and the tenant was of

the very subject matter of that action, and the reasoning

of the Court negatives the theory of a trust relation.

We conceive that there is no more room for the theory

that the konohiki was a trustee for the tenants who had the

right or privilege to take fish from the fishery than there

is that the owner of a servient tenement is a trustee for the

owner of the dominant tenement which has an easement

in or over the former.

The statute, referring to the tenants, does not mention

"title" ; it does not even use the word "right." It says that

"The tenants shall be at liberty" to take fish from the

fishery. It has been customary, however, to speak of the

"fishing rights" of the tenants. Mr. Justice Holmes, in

Damon v. Hawaii, more accurately designated those

"rights" as "restrictions" on the konohiki s property right.

The notion that the konohiki was the trustee of the

tenants was suggested for the first time in the case of

Damon v. Tsutsui, 31 Haw. 678, but the Court based its

decision on other grounds.

The nature of the konohiki tenure was before the

Court in Damon v. Hawaii, supra, and the opportunity
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for expressing the idea that a trust relation existed was

presented to the highest tribunal of the country. Again,

no such law was declared.

As pointed out in Haalelea v. Montgomery, supra, (at

p. 70) a konohiki could separate the fishery from the land

and convey it to another. The decision in Damon v. Tsu-

tsui shows that that very thing had been done with refer-

ence to the fishery there involved. According to the doc-

trine of the Court below, the konohiki of the land is the

trustee of the tenants, but having no title to the fishery

which had been conveyed to another, how could he have

performed his functions?

Damon v. Tsutsui was a suit for an injunction alleg-

ing irreparable injury, and hence was brought in the

equity side of the Court, but Haalelea v. Montgomery,

supra, and Shipman v. Nawahi, 5 Haw. 571, the plaintiff

in each case being a konohiki, were actions at law.

The further the theory of a trust relation is followed,

the more untenable it becomes.

If the rights of the tenants who asserted claims in the

court below were not vested rights, they were terminated

by Section 95 of the Organic Act. If they were vested

rights, they have ceased to exist, because they were not

established pursuant to Section 96.

Assuming, then, that the error in that respect will be

corrected on this appeal, it must inevitably follow that the

respondent to whom the trial court awarded nominal

damages had no fishing rights and was not entitled to even

nominal damages.
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The intent of Congress, as expressed in the Organic

Act, was to open the fisheries to the public except as to

such vested rights as should be established in accordance

with the provisions of Section 96.

The respondent to whom nominal damages were

awarded had not so established title to any fishing rights

in either Waipio, Homaikaia, Hanapouli or Miki fish-

eries.

In Damon v. Tsutsui, supra, (at p. 692) the Court

said, "We understand that within the meaning of these

two sections of the Organic Act the tenants' fishing rights

were 'exclusive.' ... It may be assumed that those persons

who were 'tenants' at the date of the Organic Act also had

'vested' rights, within the meaning of Section 95, which

would remain unaffected by the repeal contained in that

section, provided only they were judicially established as

there required."

That conclusion, seemingly, would be incontrovert-

ible, but the Court below, stressing the trustee theory,

declined to follow the decision of the Supreme Court of

Hawaii, and in that connection invoked the case of Smith

V. Laamea, 29 Haw. 750. That was an ejectment case into

which the subject of fishing entered only incidentally.

The defendant was in possession of a piece of the Hi of

Maunalua. His claim of title by adverse possession was

disputed. It appeared that the defendant had been pay-

ing a dollar a year to plaintiff's lessee and the question

was whether the payment was only for the right to fish or

included the use of the land. No question was raised.
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discussed or decided in that case with reference to the

Organic Act or the effect of its provisions concerning fish-

ing rights. Since that case was not referred to in the deci-

sion in Damon v. Tsutsui, supra, the Court evidently

considered that it had no bearing on the questions which

were discussed and decided in the latter case.

We, therefore, concur in the contention made in the

appellant's brief that "the court below erred in holding

that under Sections 95 and 96 of the Organic Act the

tenants were not required to validate thereunder their

exclusive statutory rights of piscary."

The Court, in Damon v. Tsutsui, supra, very definitely

held ( 1
) that the fishing right of a tenant does not rest in

contract, but depends on statute, (2) that tenants' rights

were "exclusive" within the meaning of the Organic Act,

and that if they were vested rights they ceased to exist

unless established as provided in the Organic Act, (3)

that a tenant to be able to exercise a right of fishery must

personally reside on the land, and (4) that a person who

became a tenant on the ahupuaa since the Organic Act

took effect acquired no right of fishery; and the Court

also said that where there are no tenants on an ahupuaa—
or none having fishing rights—the konohiki is entitled

to all the fish in the fishery.

The clear result of all this, therefore, is that the John

li Estate, Limited, as konohiki of the Waipio, Hana-

pouli, Homaikaia, and Miki sea fisheries, is the sole

owner of the konohiki fishery and all the fish in the fish-

eries, untrammeled by any right or claim of any tenant.
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We are unable to agree with the statement made in

the brief of the appellant that the konohiki's "rights of

piscary were always limited to the right to tabu one

species of fish, or in the alternative one-third of all

catches."

The statute and the decisions which have construed it

draw a clear distinction between the fishery, which is the

private property of the konohiki, and the fishing right

therein of the tenant. The ownership of a fishery is one

thing, and the right of another to fish in that fishery is

another thing.

The fishing rights of the tenants, even though prop-

erly called "vested" and "exclusive", were merely appur-

tenant rights and were exercisable only by such tenants

as actually lived on the land in the ahupuaa. Haalelea v.

Montgomery, supra. If a tenant should sell his homestead

and move away, his fishing right would automatically

cease, and his grantee would acquire a new right of fish-

ery, upon going into occupation, through and by virtue

of the statute. Damon v. Tsutsui, supra.

The right of a konohiki to tabu one species of fish, or

to exact one-third of the catch, was the limit of the kono-

hiki's right as against the tenants. No one else had any

rights in the fishery.

As the Supreme Court said, in Damon v. Hawaii, the

rights of the tenants were restrictions which cut down

what otherwise would be the incidents of private prop-

erty. That could not be so if the konohiki never had

anything but the right to tabu one species of fish or to
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take one-third of the catch. Such a limited right could

not be said to have been "cut down" by anything the ten-

ants had. It was the absolute right of property in the

entire fishery and everything in it that was cut down by

the privileges which the statute gave to the tenants. In

the absence of tenants, therefore, the incidents of the

konohiki's private right of property would not have been

cut down in any respect, and his ownership would neces-

sarily be complete.

I

Since no one but the konohikis and the tenants had any

interest in the fisheries, it must logically follow that if, in

any particular case, there were no tenants on the land, the

konohiki would be the sole owner of the fishery and of

everything in it. That, we believe, would be the inevi-

table result.

And so we find the Court saying, in Damon v. Tsutsui,

supra, (at p. 690)
—

"If there was a time when on an ahu-

puaa or an Hi there were no tenants, for the time being,

the konohiki by virtue of his rights was enabled to take

all the fishes from the sea simply because there were no

tenants to share them with him."

If the contentions of the appellant, and our conten-

tions, to the effect that the doctrine of trusteeship is

untenable, and that by reason of the failure of the tenants

to validate their claims to fishing rights in the manner

prescribed by the Organic Act those rights expired, are

correct, as we believe them to be, then, since the expira-

tion of three years from the date the Organic Act took
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effect, the Waipio, Hanapouli, Homaikaia, and Miki

fisheries have been free from the rights of tenants.

The statute, in effect, says, and the courts have de-

cided, that the konohiki had everything which the tenants

did not have. It follows, therefore, that if there were no

tenants, or only tenants whose rights had expired for lack

of validation, the konohiki has everything.

That cannot be properly described as an enlargement

of the konohiki's right or title. He would still have the

same title he always had minus some excrescences which

in the course of time had fallen off.

No Court has ever held that the right of the konohiki

was merely a right to tabu one species of fish, or, in the

alternative, to take one-third of the catch. Any such hold-

ing would be contrary to the plain wording of the statute.

In the brief of the appellant the last above quotation

from Damon v. Tsutsui is referred to as "dicta." The

statement quoted, however, formed a part of the line of

reasoning upon which the Court reached its conclusion.

It was not a remark merely obiter. When, as here, the

so-called dictum would have been the necessary result of

other definitely expressed views, it would constitute, as we

think, a declaration as to a matter of law—here, a matter

of local law which the Federal Courts would adopt and

follow, even though it were what the Court in the case

next to be cited designated "something less than a deci-

sion."

In Hawks v. Hamill, 288 U. S. 52, the Court, refer-

ring to a decision of the Supreme Court of Oklahoma,
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said (at p. 59), "At least it is a considered dictum, and

not comment merely obiter. It has capacity, though it be

less than a decision, to tilt the balanced mind toward sub-

mission and agreement."

The decision in Damon v. Tsutsui was rendered on

reserved questions and, as the third question shows (p.

681 ), further proceedings were contemplated.

The Court held (p. 698) that damages could be re-

covered because of the encroachment upon the rights of

the konohiki if the taking of the shrimp occurred during

a period when the method of dividing the catch between

the konohiki and the tenants prevailed, or if it occurred

at any time when there were no tenants on the land, since

in that event the shrimp, as well as all the other fish,

belonged to the konohiki \ but that no recovery could be

had if the konohiki had tabued only the mullet and there

were other tenants on the land having the right to take

fish other than mullet, since in that event the taking of the

shrimp would have been an encroachment on the rights

of those tenants.

At the time the decision was rendered, it had not been

determined whether there were other tenants. The deci-

sion therefore advised the trial court as to what the law

would be in view of the facts as they should be developed.

j

Under those circumstances, we contend that the state-

ment referred to cannot properly be called "dicta."

I United States v. Title Insurance & Trust Co., 265

U. S. 472, 486.
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Williams v. Arlington Hotel Co., 15 Fed. (2d) 412,

415.

Brown v. Chicago & N. W. R. Co., 78 N. W. (Wis.)

771, 772.

Stephens County v. Hefner, 16 S. W. (2d) 804, 807.

In the case of John li Estate, Limited, v. Brown, 235

U. S. 342, it appears that the trial court had declined to

follow the decision of the Supreme Court of Hawaii in

Brown v. Brown, 1 1 Haw. 47, which was a decision ren-

dered upon reserved questions. This Court of Appeals,

in 201 Fed. 224, affirmed the decree, but the Supreme

Court of the United States reversed the judgment, hold-

ing that the federal courts should have followed the deci-

sion of the local court.

It is our contention that the entire discussion of the

Court in Damon v. Tsutsui was pertinent to the questions

before the Court and that no part of the decision consti-

tuted dicta, and that the fact that the decision was upon

reserved questions made the case none the less a decisive

authority.

As a matter of fact, the decision in Damon v. Tsutsui,

in so far as it dealt with the law relating to fisheries as it

existed prior to the repeal contained in the Organic Act,

was in complete harmony with Haalelea v. Montgomery,

which has been accepted by the Supreme Court of the

United States as an authoritative decision.

If, as thought by the Court below, there is a conflict

between Damon v. Tsutsui and Smith v. Laamea, it was

the duty of that Court to follow the latest adjudication.
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Supervisors of Carroll Co. v. United States, 18 Wall
71.

Midway Irrigation Co. v. Snake Creek Min. Co.,

Ill Fed. 157.

Ualsey v. Ho Ah Keau, 295 Fed. 636, 639.

We are not obliged to depend, however, upon the

exposition of the subject hereinabove set forth, even

though we are convinced that the correct view has been

stated.

Even if, as held by the Court below, the konohiki was

a trustee for the tenants and that the establishment of the

fishery by the konohiki in the manner prescribed by the

Organic Act had the effect of validating and perpetuating

the fishing rights of the tenants, the fact remains that the

United States must pay to the owners the value of the

property condemned, the proceeds to be divided between

them in accordance with their respective interests in the

property.

If, as shown by the evidence and found by the Court,

the tenant's right is of only nominal value, it follows that

this appellee is entitled to receive all the compensation to

be paid by the Government, less the dollar awarded to the

one tenant.

That was the judgment of the Court. The judgment

expressed the logical outcome of the Court's reasoning,

erroneous though that reasoning obviously was, but the

ultimate result, so far as the distribution of the compensa-

tion was concerned, was good enough for practical pur-

poses.
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The rule that the federal courts will follow the deci-

sions of the highest courts of the states on matters of local

law applies to territories, and should be applied here.

We suppose that there can be no doubt but that if the

case of Damon v. Tsutsui had been appealed to this Court

there would have been an affirmance pursuant to this rule.

If that be so, the decision in that case should now be

followed here, and if it is to be followed, our contention

that this appellee is entitled to receive the aggregate value

of all the fish should be sustained.

This case does not involve the interpretation of an Act

of Congress. Sections 95 and 96 of the Organic Act are

free from ambiguity and therefore do not require con-

struction. Section 95 repealed the fishing laws subject

only to vested rights. What were vested fishing rights in

Hawaii and what are the present rights of konohikis can-

not be ascertained from any federal law—it involves Ha-

waiian law exclusively. It is a matter of purely local law.

In passing on questions of local law the federal appel-

late courts ordinarily regard the decisions of the highest

local court as controlling.

In Lewers & Cooke v. Atcherley, 222 U. S. 285, the

Supreme Court, in deciding a case which involved pro-

ceedings in an early stage of Hawaiian afifairs, said (at p.

294) :

"On this point also there is every reason for at-

tributing great weight to the decision of the court on

the spot. It concerns the powers of another earlier

local tribunal, and involves obscure local history con-

cerning a time when the forms of our law were just
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beginning to superimpose themselves upon the cus-

toms of the islanders." (Emphasis added.)

In Kapiolani Estate v. Atcherley, 238 U. S. 1 19, a con-

tinuation of the same litigation, the Court, referring to

some local history, said (at p. 136) :

".
. . And to establish that the decree of 1858 was

erroneous they enter into a discussion of the laws of

Hawaii, the consideration of the principles upon
which the Hawaiian Monarchy was established in

1845-47, the abolition of the old feudal tenures of

land, the creation of a court (the Board of Land
Commissioners) to quiet land titles, the awards of

which were to be final, and the foundation of fee-

simple titles to the Kingdom. But the contentions

thus presented, have intricate character, and can only

have clear comprehension in local experience and
understanding, and are best determined by local in-

terpretation and the decisions of the courts on the

spot; and this we recognized when we affirmed the

decree in the Lewers & Cooke case." (Emphasis

added.)

Although the result of the appeal in that case took the

form of a reversal, it was in substance an affirmance of the

decision of the local court.

See also, to the same effect:

Arizona v. Copper Queen Co., 233 U. S. 87.

Knights of Pythias v. Meyer, 265 U. S. 30.

Port of Seattle v. Oregon & Washington R. Co., 255

U. S. 56.

Diaz V. Gonzalez y Lugo, 261 U. S. 102.

Stutsman Co. v. Wallace, 142 U. S. 293.

Hawks V. Hamill, 288 U. S. 52.
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This Court has often applied the rule in cases brought

here from Hawaii.

Ewa Plantation Co. v. Wilder, 289 Fed. 664.

Territory v. Hutchinson Sugar Plantation Co., 272

Fed. 856.

Kinney v. Oahu Sugar Co., 255 Fed. 732.

Territory v. Gay, 52 Fed. (2d) 356.

II. THE JUDGMENT WHICH ESTABLISHED
THE TITLE OF JOHN II ESTATE, LIM-
ITED, TO THE WAIPIO, HANAPOULI,
HOMAIKAIA, AND MIKI SEA FISHERIES
DID NOT LIMIT THE OWNER'S RIGHT
TO ONE SPECIES OF FISH.

From what has been above said, it is clear, we think,

that what the konohiki owned as his private property was

a fishery, and not a mere right to take fish from certain

waters. If there were tenants on the land, he had the right,

as against them, to tabu for his own use one kind of fish, or

to take one-third of the catches of the tenants. If the

arrangement was made for a division of the catches, that,

of course, would not prevent the konohiki himself from

also fishing. As a lawful occupant of the land and the

owner of the fishery, he would have had an unrestricted

right to fish in the fishery.

Even though a konohiki had exercised his right, as

against the tenants on the land, to tabu one kind of fish, it

by no means would have followed that he himself had no

right to take from the fishery other kinds of fish. As a law-

ful occupant of the land and the owner of the fishery, he
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had the right to take fish in general, and as an additional

right, given him by the statute, he could have tabued the

tenants from taking one designated species of fish.

By the statute and under the decisions, the fishery was

his, and in the possession and use thereof he "was not to be

molested" beyond the extent of the reservations and pro-

hibitions set forth in the statute.

Following the enactment of the Organic Act, the

John li Estate, Limited, as well as other konohikis, filed

their petition in the Circuit Court of the Territory, pursu-

ant to Section 96, to establish and validate its title to the

sea fisheries of Waipio, Hanapouli, Homaikaia, and

Miki.

The judgment and amended judgment that were en-

tered (Rec. 348, 350) decreed the John li Estate, Lim-

ited, entitled to the vested right of fishery in each of said

sea fisheries. The judgments were entered pursuant to a

decision of the Court (Rec. 346). In the decision of the

Court, the Court found that the John li Estate, Limited,

proved its "title to the fishery of Waipio as set forth in the

complaint, and also the fisheries of Homaikaia, Hanapo-

uli, Miki and Makaua" (Rec. 346). The Makaua sea

fishery is not involved in this condemnation suit. This

judgment was in harmony with the provision of the statute

which says that the fisheries "shall in law be considered

the private property of the konohikis^

To infer that the John li Estate, Limited, petitioned

the Court to register or validate anything less than it had

the right, under the statute, to claim, would be to attribute
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to it a lack of business prudence, and a deficiency in the

ordinary promptings of human nature, neither of which,

we think, can reasonably be inferred from the unequivocal

language of the judgment. If, for any reason, the Circuit

Court intended to award to the petitioner anything less

than the law entitled it to receive, one would naturally

expect to find a definite statement to that effect and the

Court's reason therefor in the judgment itself. The judg-

ment contains no such expression—on the contrary, it in

so many words awards the John li Estate, Limited, the

entire sea fisheries.

The exercise or non-exercise by the konohiki of the

right to tabu one kind of fish never concerned the public

or the government in any way. It was a right which the

konohiki could exercise against the tenants, if there were

any, and then only by giving annually a notice in the form

prescribed by the statute. The judgment of the Circuit

Court could not have dispensed with the necessity of giv-

ing such notice. Without such a notice the tenants, if there

were any, would not be informed as to what species of fish

had been tabued for the year.

If the konohiki should fail to give the notice pre-

scribed by the statute, the konohiki and the tenants would

fish on equal terms, and if there were no tenants, the kono-

hiki, as the Court said in Damon v. Tsutsui, could take

"all the fish," and that would, of course, include mullet,

nehu and pua.

Pua is the fry of the mullet; when the fish gets a little

larger it is called kahaha; the next size is called amaama



27

(the commercial mullet)
; and then the largest, the anae-

holo (Rec. 268). All are "mullet."

Even if the validating judgment limited the John li

Estate, Limited, to the right to tabu only the mullet,

which of course it did not, the judgment would necessar-

ily include the value of the right to take pua as well as

the commercial mullet, since both sizes of that fish would

be included within the general designation. The one is

as much part and parcel of the fishery as the other.

The value of the fry of the mullet arises from the fact

that mullet do not propagate when confined in ponds

(Rec. 268). The fry, consequently, are caught in the

outer waters and transferred to the ponds until they be-

come of marketable size.

The nehu is valuable as live bait for use in deep-sea

fishing (Rec. 268, 269, 273), and if, as we contend, the

John li Estate, Limited, as konohiki of the sea fisheries

of Waipio, Hanapouli, Homaikaia, and Miki, own the

entire fisheries and all the fish in the fisheries, then of

course this appellee is likewise entitled to receive the

value of the nehu which, also, is part and parcel of the

fishery.

Stipulations that were entered into at the hearing in

the Court below, concerning the value of the nehu and

pua rights, appear on pages 252 and 322 of the printed

record.

If, prior to the passage of the Organic Act, the Hawai-

ian Government had sought to condemn for public use a

fishery, on the ahupuaa belonging to which there were
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admittedly no tenants, it would unquestionably have had

to pay the full value of the fishery, taking into consider-

ation all species of fish having a saleable value. Now, the

federal government seeks to condemn the Waipio, Hana-

pouli, Homaikaia, and Miki sea fisheries in which, the

appellant admits, no tenants have any rights. We contend

that the compensation must necessarily include the value

of the nehu as well as that of the mullet and pua.

III. THE PARAMOUNT RIGHT OF THE GOV-
ERNMENT TO REGULATE AND IM-
PROVE NAVIGATION.

A. THE GOVERNMENT HAS NO POWER TO AP-

PROPRIATE APPELLEE'S PRIVATE VESTED
RIGHTS OF FISHERY IN PEARL HARBOR WITH-
OUT PAYING JUST COMPENSATION THERE-
FOR, REGARDLESS OF WHETHER IT WAS
ACTING IN THE EXERCISE OF A POWER TO
CONTROL AND IMPROVE NAVIGATION OR IN

THE EXERCISE OF SOME OTHER GOVERN-
MENTAL POWER.

In this portion of the brief we will review the leading

decisions of the United States Supreme Court which deal

with the right of Congress to regulate and improve navi-

gation, and we will answer the appellant's contention con-

tained in Part I of the argument in its brief (appellant's

brief pps. 27-46) that the "Court erred in denying to the

appellant a power to afifect in aid of navigation private

rights in its navigable waters without compensation." We
will analyze the cases cited by the appellant and show that

these cases demonstrate that if the Acts of Congress result
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in a direct taking of private property as opposed to the

consequential damage thereof, incidentally resulting from

the exercise of this paramount right, the United States

must respond in damages for such taking.

In this connection Gilman v. Philadelphia, 3 Wall.

713, Shively v. Bowlby, 152 U. S. 1, Gibson v. United

States, 166 U. S. 269, are cited by the appellant to the

effect that all navigable waters are under the control of

the United States for the purpose of regulating and im-

proving navigation. With this statement of the general

principle of law we have no quarrel. We disagree with

the appellant's application of the principle and will show

that it has no application to the case at bar.

Since the decision of Chief Justice Marshall in Gib-

bons V. Ogden, 9 Wheat. 1, it has been the established law,

enunciated by the decisions of the Supreme Court, that

under the power given to Congress by Article 1, Section 8,

Clause 3 of the Constitution, which gives Congress power

"to regulate commerce with foreign nations, and among

the several states, and with the Indian tribes," Congress

has had the control of all navigable waters of the United

States for the purpose of regulating and improving navi-

gation to the end that commerce may be facilitated.

As a general proposition, the public has the para-

mount right to navigate upon all navigable waters of the

United States and the right of Congress to regulate and

improve navigation is to be exercised for the benefit of

the public right. In United States v. Cress, 243 U. S. 316,

at p. 320, it was said:
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"The general rule that private ownership of

property in the beds and waters of navigable streams

is subject to the exercise of the public right of navi-

gation, and the governmental control and regulation

necessary to give effect to that right, is so fully estab-

lished, and is so amply illustrated by recent decisions

of this court, that a mere reference to the cases will

suffice."

In Gilman v. Philadelphia, supra, cited on p. 29 of

appellant's brief, the Court held that a bill for injunction

would not lie against the City of Philadelphia to restrain

the city from building a bridge which would interfere

with access to petitioner's pier. The case merely lays down

in general terms the rule that where the Government

exercises the paramount right to improve navigation in

aid of commerce the incidental damage caused by virtue

of the improvement is not such as to require the Govern-

ment to make compensation therefor. We contend that

this doctrine has no application to the question of award-

ing damages in the case at bar because, as will be pointed

out, a condemnation of appellee's vested right of fishery

will extinguish its title and result in a taking of appellee's

property for which the appellant must respond in dam-

ages for the full value of the property taken within the

doctrine of United States v. Lynah and United States v.

Cress, hereinbelow discussed.

Shively v. Boivlby, supra, cited on p. 30 of appellant's

brief, is a voluminous decision which reviews the leading

authorities of courts of the United States, most of the

states, and of Great Britain concerning the title to sub-
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merged lands. The Court concludes that the title is in

each state with full power in the State Legislature to con-

fer it on individuals, subject at all times to the servitude

of the Federal Government for regulation and improve-

ment of navigation.

This case involved conflicting claims between the

riparian owners to tide lands and was in the nature of a

quiet title proceeding. The only application of the deci-

sion to the case at bar is the incidental language contained

in the opinion and citations therein discussed with respect

to the paramount right of the Government to regulate and

control navigation. We do not quarrel with the general

statements made, but we differ with appellant in the ap-

phcation of this doctrine to the facts in the case at bar.

In Gibson v. United States, 166 U. S. 269, from which

appellant quotes language on pp. 32 and 36 of its brief

stating that navigable waters are under the control of the

United States for the purpose of regulating and improv-

ing navigation, there was a suit under the Tucker Act

filed in the Court of Claims alleging that the building of

a dyke by the United States Government in the Ohio

River destroyed free egress and ingress to and from a

landing on and in front of petitioner's farm to the main

or navigable channel of the river. The Court of Claims

dismissed the petition, finding that in making the im-

provement the Government did not recognize any right

of property in the claimant in and to the right alleged to

be affected and that the damages suffered were conse-

quential to the exercise by the Government of a claimed
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right to improve navigation. The Supreme Court affirmed

the decision of the Court of Claims and held that the

damage complained of was not the result of the taking of

any part of the plaintiff's property or a direct invasion

thereof, but the incidental consequence of the lawful and

proper exercise of the power to improve navigation. The

Court in the Gibson case quotes from the case of Trans-

portation Co. V. Chicago, 99 U. S. 635, as follows:

".
. . 'But acts done in the proper exercise of gov-

ernmental powers, and not directly encroaching upon
private property, though their consequences may im-

pair its use, are universally held not to be a taking

within the meaning of the constitutional provision.

. .
.' " (Emphasis added.)

The Court in the Transportation Co. case referred to

Pumpelly v. Green Bay Co., 13 Wall. 166, and stated that

that case held that the permanent flooding of private

property may be regarded as a taking and that in that

case there was a physical invasion of the real estate of the

owner and a practical ouster of his possession, while in

the Transportation case the only result of what was done

was to render for a time the use of plaintiff's property

more inconvenient. The situation in the Transportation

Co. case is clearly distinguishable from the case now be-

fore this Court—the damages suffered by the Company

were consequential. In the case at bar the condemnation

of appellee's vested rights of fishery will result in the

appropriation of appellee's property and an extinguish-

ment of its title, and will accordingly constitute a direct

invasion.
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That a direct appropriation of private property by

the United States, even though as a result of the exercise

of its paramount right to regulate and improve naviga-

tion, entitles the property owner to damages, has been

established in the decisions of the United States Supreme

Court in United States v. Cress, 234 U. S. 316, and United

States V. Lynah, 188 U. S. 445. In these cases damages

were awarded despite the rule with respect to navigation

because of the safeguard provided by the Fifth Amend-
ment to the Constitution.

We are herein dealing with vested private property,

and the acts of the Government in condemning the private

rights of fishery in Pearl Harbor are a direct invasion of

this property. Fishing rights were at common law vested

in the sovereign for the benefit of the public. Shively v.

Bowlby, 152 U. S. 1, at p. 57.

In Hawaii, as pointed out in Damon v. Hawaii, 194

U. S., at p. 154, and as recognized in the Organic Act in

Sections 95 and 96, fishing rights are vested property

rights which must be recognized to the same extent as an

easement or a profit a prendre—and we submit must be

recognized even more patently than an easement. In

United States v. Cress, supra, damages were allowed for

the decrease in the value of plaintiff's land because of the

destruction of a ford—an easement for ingress and egress.

In Damon v. Hawaii, supra, the court held, at p. 160, that

the fishery is not appurtenant to the land but "the land

seems formerly to have been incident to the fishery."
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These ancient rights of fishery are recognized by the Ha-

waiian Organic Act.

The character of the property rights having now been

clarified, we will turn to the matter of consequential in-

jury as opposed to direct taking and invasion. Under the

cases cited by the appellant it is established that in situa-

tions where the paramount right to control and aid navi-

gation exists in Congress, indirect and consequential dam-

ages arising from the exercise of such right are not recov-

erable against the Government. However, in United

States V. Lynah and United States v. Cress, supra, a dis-

tinction is recognized where there is a direct taking. Let

us apply this doctrine to the case at bar. If the plying of

boats and the building of wharves damage appellee's

right of fishery, we submit that this injury would be con-

sequential. However, if Congress, in the aid of naviga-

tion, directly appropriates the appellee's right of fishery

by condemnation of its rights, it has directly invaded and

taken appellee's property as plainly as it did in United

States V. Cress when it flooded the plaintiff's land or pre-

vented the flow of water away from plaintifif's mill, or in

United States v. Lynah when it prevented the proper

drainage of plaintifif's land.

United States v. Cress, 243 U. S. 316, was really two

cases, the principal case above mentioned and United

States V. Kelly, et aL, both cases being decided by the

same opinion. Both proceedings were brought in the Dis-

trict Court against the United States under the Tucker

Act, that is, the 20th paragraph of Section 24 of the Judi-
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cial Code, to recover compensation for the taking of lands

and water rights by means of back water resulting from

the construction and maintenance by the government of

certain locks and dams on the Cumberland and Kentucky

Rivers in the aid of navigation.

In the Cress case the facts were as follows: At the

time of the erection of the lock and dam in the Cumber-

land River, the plaintiff was the owner of 189 acres of

land on White Oak Creek, a tributary of the Cumberland

River, not far distant from the river. By reason of the

erection of the lock and dam, 6.6 acres of plaintiff's land

were subject to frequent overflows from the river so as to

depreciate it one-half of its value, and a ford across White

Oak Creek and a part of a pass-way were likewise de-

stroyed. The District Court awarded compensation for

the land for the overflowing and for the destruction of

the ford.

In the Kelly case, at the time of the erection by the

Government of a lock and dam the plaintiffs were the

owners of a tract of land situate on Millers Creek, a

branch of the Kentucky River, upon which there was a

mill. By reason of the erection of the lock and dam the

mill no longer could be driven by waterpower. No part

of the land or mill was overflowed or covered by water

and the mill was not physically damaged. The District

Court granted damages to the owners of the mill. From

the decisions in both cases the United States Government

appealed to the Supreme Court. The Supreme Court sus-

tained the findings of the District Court in both cases and
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held that, although Congress had power to control navi-

gation upon navigable streams so far as it was necessary

to regulate commerce, the exercise of that power was sub-

ject to the prohibition of the Fifth Amendment against

the taking of private property for public use without just

compensation. After citing with approval Pumpelly v.

Green Bay Co., 13 Wall. 166, and United States v. Lynah,

188 U. S. 445, the Court said (at p. 326) :

"But the authority to make such improvements
is only a branch of the power to regulate interstate

and foreign commerce, and, as already stated, this

power, like others, must be exercised, when private

property is taken in subordination to the Fifth

Amendment. Monongahela Navigation Co. v. United
States, 148 U. S. 312, 336; United States v. Lynah,
188 U. S. 445, 465, 471. And we deem it clear that so

much of the properties of the respective defendants

in error as was unaffected by the flow of the rivers

or their tributaries prior to the construction of the

locks and dams in question was private property, and
not subject to be overflowed, without compensation,

in the raising of the level of the rivers by means of

artificial dams.

"It is contended, in No. 84, that the damage to

Cress' land by the overflow of six and six-tenths acres,

beacuse it depreciated its value only to the extent of

one-half, does not measure up to a taking, but is only

a 'partial injury', for which the government is not

liable. The findings, however, render it plain that

this is not a case of temporary flooding or of conse-

quential injury, but a permanent condition, resulting

from the erection of the lock and dam, by which the

land is 'subject to frequent overflows of water from

the river.' That overflowing lands by permanent
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back-water is a direct invasion, amounting to a tak-

ing, is settled by Pumpelly v. Green Bay Co., 13

Wall. 166, 177; United States v. Lynah, 188 U. S.

445, 468-470. It is true that in the Pumpelly case

there was an almost complete destruction, and in the

Lynah case a complete destruction, of the value of

the lands, while in the present case the value is im-

paired to the extent of only one-half. But it is the char-

acter of the invasion, not the amount of damage re-

sulting from it, so long as the damage is substantial,

that determines the question whether it is a taking.

As the court said, speaking by Mr. Justice Brewer, in

United States v. Lynah, 188 U. S. 445, 470: 'Where
the government by the construction of a dam or other

public works so floods lands belonging to an individ-

ual as to substantially destroy their value there is a

taking within the scope of the Fifth Amendment' "

(Emphasis added.)

United States v. Cress, supra, relies upon United States

V. Lynah, 188 U. S. 445, in which case damages were al-

lowed in a suit under the Tucker Act for the interference

with drainage of land resulting from the improvement of

navigation on the Savannah River by the erection of cer-

tain dams and retaining walls. These improvements

caused the waters of the river to rise and to invade the

plaintiff's lands, destroying their drainage and leaving

them useless for all practical purposes. The Court laid

down the rule that where private property is appropri-

ated by the United States just compensation must be paid

therefor under the Fifth Amendment, notwithstanding

that the work causing the injury was done in improvmg

the navigability of navigable streams. The Court distm-



38

guished between an actual taking of land under the para-

mount right of navigation and mere consequential damage

to land resulting from the exercise of such power. In

referring to the contention of the Government that it was

improving the navigability of a navigable stream and that

the injury resulting, if any, was purely consequential, for

which the Government was not liable, the Court said (at

p. 471):

".
. . But if any one proposition can be considered

as settled by the decisions of this court it is that,

although in the discharge of its duties the govern-

ment may appropriate property, it cannot do so with-

out being liable to the obligation cast by the Fifth

Amendment of paying just compensation."

The Court quoted with approval from Mononga-

hela Navigation Co. v. United States, 148 U. S. 312, at

336:

"But like the other powers granted to Congress

by the Constitution, the power to regulate commerce
is subject to all the limitations imposed by such in-

strument, and among them is that of the Fifth

Amendment we have heretofore quoted. Congress

has supreme control over the regulation of commerce,

but if, in exercising that supreme control, it deems it

necessary to take private property, then it must pro-

ceed subject to the limitations imposed by this Fifth

Amendment, and can take only on payment of just

compensation."

The Court also quoted with approval from the case of

Scranton v. Wheeler, 179 U. S. 141, 153, as follows:
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"Undoubtedly compensation must be made or
secured to the owner when that which is done is to

be regarded as a taking of private property for public
use within the meaning of the Fifth Amendment of
the Constitution; and of course in its exercise of the
power to regulate commerce, Congress may not over-
ride the provision that just compensation must be
made when private property is taken for public use."

The case of United States v. Lynah has been cited with

approval in numerous opinions of the Supreme Court

since the date of its decision, some of the most recent of

which are

—

Becker Co. v. Cummings, 296 U. S. 74, 79 (1935),

where the Court said:

".
. . The implication that by the appropriation

of private property to public use the United States

undertakes to make just compensation for it, see

United States v. Lynah, 188 U. S. 445, 471 ; Jacobs v.

United States, 290 U. S. 13; Perry v. United States,

294U. S. 330;..."

Louisville Joint Stock Land Bank v. Radford, 295

U. S. 555, 589 (1935), where United State v. Lynah,

together with Monongahela Navigation Co. v. United

States, and United States v. Cress are cited in a footnote

for the proposition that the power of Congress to regulate

commerce is subject to the Fifth Amendment.

In United States v. Creek Nation, 295 U. S. 103, 1 1

1

(1935), United States v. Lynah is cited in a footnote for

the proposition that just compensation must be paid for

property taken under circumstances involving an implied
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contract. The cases just cited demonstrate that United

States V. Lynah is still good law.

The appellant, on p. 37 of its brief, cites the case of

Scranton v. Wheeler, 179 U. S. 141, in support of its con-

tention that the Court erred in denying to the appellant

the power to affect in the aid of navigation the private

rights in its navigable waters without compensation. As

pointed out in the quotation contained in United States v.

Lynah, supra, Scranton v. Wheeler stands for the propo-

sition that consequential damages resulting from the erec-

tion by the United States of a pier upon the submerged

lands of a riparian owner, thereby cutting off his access

to deep water, was a consequential loss for which he was

not entitled to be compensated. In United States v. Lynah,

supra, the force of this proposition was recognized but

the Court had no hesitancy in holding that where there

was a direct taking of a riparian owner's property, which

was not merely consequential to the exercise of the para-

mount right to control navigation, the United States must

respond in damages for such taking. As pointed out above,

the Court in Scranton v. Wheeler in no uncertain terms

said, on p. 153 of its decision, that in the ".
. . exercise

of the power to regulate commerce. Congress may not

override the provision (i.e.. Fifth Amendment of the

Constitution) that just compensation must be made when

private property is taken for public use."

The appellant, at p. 38 of its brief, cites the case of

United States v. Chandler-Dunbar Co., 229 U. S. 53, and

quotes at length from that decision. In that case the Gov-
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ernment, under an act promulgated for the benefit of

improving navigation, instituted condemnation proceed-

ings to acquire the entire bed of the St. Mary's River, an

outlet for the w^aters of Lake Superior and certain por-

tions of the uplands. The trial court av^arded the plaintiff

substantial damages for the value of vs^ater power con-

tained in rapids located on a portion of the bed of the

stream. Prior to the condemnation suit the defendant, a

riparian owner who claimed title to the middle of the

stream, had under revocable permits from the Govern-

ment constructed dams and other equipment in the stream

for the purpose of generating power. The Supreme Court,

in reversing the trial court, said it was inconceivable that

running water in a great navigable stream is capable of

private ownership. The doctrine laid down in that case

has no applicability to the case at bar. The qualified

rights of the company in the stream were, of course, sub-

ject to the improvements of navigation and were inciden-

tally taken in a condemnation proceeding instituted in the

aid of navigation. The company recovered damages for

its uplands.

The appellant, on p. 42 of its brief, claims that the

case of Lewis Blue Point Oyster Co. v. Briggs, 229 U. S.

82, is "practically four square" with the case at bar. That

case merely applies the general rule that the owner of

lands under navigable waters has a qualified right therem

subject to the power of Congress to deepen the waters over

such lands or to use them for any structures which the

interest of navigation may require. In that case Congress
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provided for the dredging of a channel through certain

oyster beds in the Great South Bay of New York in the

aid of navigation. Plaintiff, as the lessee of the beds,

sought to enjoin the entry for the purpose of dredging

until proceedings were taken for condemnation, claiming

the dredging constituted a taking of property without just

compensation. The single question before the Court was

whether the deepening of the channel for the purpose of

improving navigation with the incidental consequence to

the oyster plantation constituted a taking of private prop-

erty which may be enjoined unless provision for compen-

sation has been made.

Temple v. United States, 248 U. S. 121, cites Lewis

Blue Point Oyster Company along with other cases, all

holding that persons owning land under navigable waters

have title subject to the paramount right of the Govern-

ment to regulate and improve navigation without the pay-

ment of compensation and included in such paramount

right is the right to dredge for the purpose of deepening

channels. It is plain in the Blue Point Oyster case that the

Court regards the damage to plaintiff's oyster beds not as

a direct invasion of his property rights but simply as an

incidental consequence of the dredging of the channel.

Thus (at p. 86) the Court says:

".
. . The single question, therefore, is, whether

the deepening of the channel across the bay in the

interest of navigation with the incidental conse-

quence to the oyster plantation of the lessee company
is a taking of private property which may be en-
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joined unless provision for compensation has been
made."

The distinction between the Blue Point Oyster case

and the plaintiff's vested right of fishery in the waters of

Pearl Harbor is readily apparent. In the first place, there

can be no question but that the taking of these fishing

rights, as is proposed in the condemnation suit, involving

the extinguishment of appellee's title and the acquisition

thereof by the Government, will constitute a direct inva-

sion and a taking of the property rights of this appellee.

This is entirely different from damages consequentially

arising from an improvement in aid of navigation. Appel-

lee cannot be said to suffer consequential damages when

in a direct proceeding it is sought to extinguish its title,

whether that proceeding be in aid of navigation or not.

No more direct invasion nor appropriation of property

could be conceived. The taking contemplated by these

condemnation proceedings will not have the incidental

or consequential result of activities in aid of navigation,

as, for example, the dredging of the harbor, or the con-

struction of piers, dykes, or other structures for the im-

provement of navigation, which would result in scaring

the fish or making it difficult for the fishermen to use their

nets in the fisheries. Suppose, for example, that naval

vessels which use Pearl Harbor discharged substances

which killed all the fish within the waters of the harbor.

This might properly be said to be an incidental result of

a legitimate exercise of either the naval power or the right
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of navigation in the waters of Pearl Harbor so as to fall

within the rule of the Blue Point Oyster case. But the

only way that appellee can possibly exercise its private

right of fishery in the instant case is by fishing, and when

this right is taken away it is clearly a direct taking of

private property rights within the principle of United

States V. Lynah, supra, which lays down the rule in no

uncertain terms that where there is a taking or appropria-

tion of public property by the Government, just compen-

sation must be paid therefor under the Fifth Amendment,

notwithstanding the fact that such taking was admittedly

the result of a proper exercise by Congress of its para-

mount right to improve navigation.

In the second place, the Court in the Blue Point

Oyster case states the rule that the ownership of sub-

merged lands is a qualified one and held at all times sub-

ordinate to such use of the submerged lands as may be

consistent with the public right of navigation. This has

little application, however, to Hawaiian sea fisheries for,

as has been pointed out previously, the Supreme Court of

the United States has held in Damon v. Hawaii, 194 U. S.

154, that the konohiki fishing rights in Territorial waters,

while unusual, are vested property rights and there is no

suggestion or indication that they are in any manner

qualified.

The appellant, on p. 39 of its brief, quotes from

Greenleaf Lumber Co. v. Garrison, 237 U. S. 251, the

Court's comment with respect to the decision in C. B. &
Q. Ry. V. Illinois, 200 U. S. 561, and West Chicago Rail-
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road Co. v. Chicago, 201 U. S. 506. The language refers

to complainant's contention in the case then before the

Court that by virtue of having conformed to a harbor line

as once located by the United States it had acquired a

vested right so that if the harbor line were changed and

it were required to remove its pier it would be entitled

to damages. The Greenleaf Lumber Company case simply

held that where a harbor line was changed under author-

ity of Congress and in aid of navigation the Govern-

ment was not required to pay compensation when it com-

pelled the removing of a wharf in conformity with the

change of the harbor line. It is evident from the subse-

quent effect which has been given to the Greenleaf deci-

sion that this case merely lays down the rule that the

Government is not liable for damages suffered because

of an incidental consequence of the exercise of its para-

mount right to regulate navigation, and that the removal

of the pier was an indirect result of the act of the Secre-

tary of War in changing harbor lines and was not recom-

pensable.

In Trinity Methodist Church v. Federal Radio Com-

mission, 62 Fed. (2d) 850 (1932), the Greenleaf case is

cited by the Court as an authority for the principle that

if the injury complained of is only incidental to the legiti-

mate exercise of a governmental power, then there is no

taking of property, and the right to compensation on

account of such injury does not attach under the Consti-

tution.

In Willink V. United States, 240 U. S. 572 (1916),
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which is cited and quoted from by the appellant at p. 40

of its brief and which is hereinafter referred to, the

Greenleaf Lumber Co. case is cited, together with Gibson

V. United States, supra, Scranton v. Wheeler, supra, Lewis

Blue Point Oyster Co. v. Briggs, 229 U. S. 82, and other

decisions, for the proposition that there was no taking of

plaintiff's property for which compensation should be

paid when it resulted from a diminution in value of plain-

tiff's property as a result of a changed harbor line. The

Court, at the end of its opinion (at p. 581 ) says

:

".
. . Such inconvenience and damage as he sus-

tained resulted not from a taking of his property,

but from the lawful exercise of a power to which it

had always been subject."

This clearly shows that the Supreme Court, by citing the

Greenleaf Lumber Co. case, along with the other deci-

sions above mentioned, which hold that consequential

damage not amounting to a taking is not compensable,

considered the Greenleaf Lumber Co. case to be in the

same category.

Again, in Sebastian Bridge Dist. v. Missouri Pac. R.

Co., 292 Fed. 345, thie Greenleaf Lumber Co. case is cited

and, after pointing out that the authorization of a public

improvement is an exercise of the police power by the

states, or an exercise of the commerce power by the

United States, the Court says (at p. 349) :

".
. . In either case, if property is 'taken', just

compensation must be made. But injury may result

which amounts to loss without necessarily constitut-
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ing, in a legal sense, such 'taking'. Joslin Mfg. Co.
V. Providence, 43 Sup. Ct. 684, 67 L. Ed.

, de-
cided by Supreme Court on June 11, 1923; Omnia
Commercial Co. v. United States, 43 Sup. Ct. 437, 67
L. Ed. decided by Supreme Court on April 9,

1923; Greenleaf-Johnson Lumber Co. v. Garrison,

237 U. S. 251, 35 Sup. Ct. 551, 59 L. Ed. 939; C. B.
& Q. Ry. Co. V. Illinois, 200 U. S. 561, 26 Sup. Ct.

341, 50 L. Ed. 596, 4 Ann. Cas. 1175; Scranton v.

Wheeler, 179 U. S. 141,21 Sup. Ct. 48, 45 L. Ed. 126.

The distinction is 'between an incidental injury to

rights of private property resulting from the exercise

of governmental powers, lawfully and reasonably

exerted for the public good, and the taking, within

the meaning of the Constitution, of private property

for public use.' C. B. & Q. Ry. Co. v. Illinois, 200

U. S. 561, 583, 26 Sup. Ct. 341, 50 L. Ed. 596, 4 Ann.

Cas. 1175." (Emphasis added.)

From the above citation of authorities it is submitted

that the courts have drawn a sharp line between the two

types of interference with property rights under the law-

ful exercise of the commerce power where such power is

exercised in the interest of navigation. On the one hand,

we have cases, such as United States v. Lynah, where the

Court awards compensation for a direct appropriation or

"taking" of private property; on the other hand, we have

cases, such as the Blue Point Oyster case and the Green-

leaf Lumber Co. case, where the Court finds that the dam-

age amounted to an incidental consequence of the exercise

of the power not amounting to a "taking" and for which

no compensation need be paid. As we have pointed out

above, the vested rights of fishery in Pearl Harbor recog-
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nized by the Supreme Court in Damon v. Hawaii, supra,

are sought to be directly appropriated by this condemna-

tion suit, which will extinguish and appropriate appel-

lee's vested title to private property rights recognized by

Congress in the Organic Act, and no clearer case of a

taking of such rights could be conceived. It is submitted,

therefore, that the principles laid down in the Blue Point

Oyster case and the Greenleaf Lumber Co. case have no

application to the situation in the case at bar.

Marine Ry. & Coal Co. v. United States, 257 U. S. 47,

cited by the appellant at p. 33 of its brief, is simply an

application of the rule that incidental damages resulting

from the change of a harbor line cannot be recovered.

The Court held that

—

".
. . Such inconvenience and damage as he sus-

tained resulted not from a taking of his property, but

from the lawful exercise of a power to which it had

always been subject."

The case obviously has no bearing on any of the issues

before this Court.

The appellant, at p. 41 of its brief, also cites the case

of Temple v. United States, 248 U. S. 121, and quotes

from it in support of the proposition that riparian owners

who own the fee to the middle of a navigable stream hold

title subject to the exercise by the Government of its para-

mount right to regulate and improve navigation. In that

case there was a suit against the Government on the theory

of implied contract under the Tucker Act to recover
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property claimed to have been taken by the Government.

The plaintiff was the owner of certain lands along the

bank of the Chicago River, a navigable stream. He leased

these lands and granted to the lessee the right to dredge

clay from the river bed in front of the demised premises,

but gave the lessee no right to excavate any of the uplands.

The lessee, without the knowledge of the lessor, excavated

a strip of the uplands to such an extent that the same be-

came submerged. The federal government, under the

authority of Acts of Congress for the improvement of

navigation of the Chicago River, deepened the channel.

In so doing the Government dredged what had thereto-

fore been uplands without knowing that it was dredging

the plaintiff's lands. The Supreme Court of the United

States held that the suit should have been dismissed for

want of jurisdiction on the grounds that at the time of the

dredging the Government claimed that it already pos-

sessed the property rights in question and denied title in

the plaintiff. The Court held that it could not imply a

promise by the Government to pay for an interest in land

which the Government claimed it possessed before it uti-

lized the land. The Court further held that if the Gov-

ernment's claim was unfounded and the property right of

the plaintiff was violated, the cause of action would be

one sounding in tort for which the Tucker Act affords no

remedy. The Court distinguishes the cases of United

States V. Cress, 243 U. S. 316, and United States v. Lynah,

188 U. S. 445, on the ground that in the case before it the
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Government denied title to the lands taken at the time it

did the acts complained of.

In the case at bar the Government has recognized the

title of the appellee in the Organic Act, which set up the

present Government of the Territory of Hawaii, and in

every act of Congress which has had anything whatsoever

to do with the fisheries in Pearl Harbor. The Govern-

ment has further recognized appellee's title when it has

passed an Act authorizing the purchase and, failing the

purchase, the condemnation of appellee's vested rights of

fishery in Pearl Harbor.

The appellant claims that the Court erred in rejecting

the appellant's several offers to prove that due to the exist-

ence and potential exercise of the Government's sovereign

power the market value of private rights in these navi-

gable waters was measurably reduced (Appellant's brief,

pp. 27, 46).

The offer of proof is set forth in appellant's assign-

ment of error No. 17. The circumstances under which the

offer was made appear on p. 223 of the printed record.

Reference to that page of the record shows that every-

thing contained in the offer had already been testified to

by the Government's witness Pollock. Although we con-

tend the evidence was incompetent, irrelevant, and imma-

terial, and was based upon an erroneous assumption of

law, we are unable to see how the action of the Court in

denying the offer as made excluded any evidence. Counsel

for the Government only offered to prove what his chief

witness had already testified.
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However, we will assume that the witness Pollock had

not testified to the matters contained in the offer of proof.

There is not one word said in the offer of proof concern-

ing the possible exercise by the Government of its para-

mount right to regulate and improve navigation. What
sovereign power the Government's attorney was referring

to is not disclosed by his offer. As a matter of fact, the

Government in instituting these condemnation proceed-

ings pursuant to an Act of Congress is exercising a sover-

eign power, but that sovereign power is the Government's

sovereign right of eminent domain.

The evidence suggested in the offer of proof is incom-

petent, irrelevant and immaterial, for the reason that it

is apparent from the witness Pollock's testimony, which

preceded the offer of proof, that in the offer of proof

counsel for appellant was referring to the asserted right

of the Government "to exclude the owners of fishing

rights from the enjoyment of their rights of fishery" (Rec.

223) without compensation. A regulation which excludes

and prohibits the appellee from enjoying its vested right

of fishery in the waters of Pearl Harbor cannot in any

sense be said to give rise to consequential damages for

which the Government is not liable. If anything amounts

to a direct invasion and taking of vested property rights,

such a regulation does so, and, under the doctrine of

United States v. Cress, supra, and United States v. Lynah,

supra, damages arising from such invasion and taking

must be paid by the Government, even though it is acting

in the aid of navigation. Furthermore, as will hereinafter
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be shown, it is res judicata in these proceedings as between

the appellant and the appellee that excluding the appellee

from exercising its right of fishery entitled appellee to

damages for such prohibition, and hence the evidence

suggested in the ofifer of proof was incompetent and im-

material. Furthermore, we submit that the appellant

cannot, by the threat of a future or continued exercise of

a sovereign power, which in an unappealed judgment in

an action between the appellant and this appellee has been

held to constitute a taking of private property giving rise

to an implied promise to pay just compensation, cut down

the market value of property it is seeking to acquire by

condemnation.

The appellant, at p. 35 of its brief, advances the sug-

gestion that the validation of the appellee's rights of

fishery in the waters of Pearl Harbor under the Organic

Act gave to the appellee rights which could be protected

against the trespass of third persons, but which, as to the

sovereign, are subservient to "its public powers in navi-

gable waters." The simple answer to this rather naive

proposition is that Section 96 of the Organic Act provides

for condemnation of fishing rights by the Attorney Gen-

eral of the Territory of Hawaii. In other words, if the

validation of the fishing rights merely protected the own-

ers of the fisheries against encroachment of third persons

and not as against the Government, it certainly would be

a useless gesture on the part of Congress to provide for

condemnation of the fishing rights.
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The Organic Act provides in Section 96 "that any

person who claims a private right to any such fishery"

may validate the same. What was meant in Section 96 by

the words "such fishery" can only be determined by read-

ing the section immediately preceding Section 96, to-wit:

Section 95, which says in part—"All fisheries in the sea

waters of the Territory of Hawaii not included in any fish

pond or artificial inclosure." In other words, the Organic

Act recognizes the vested rights of fisheries in favor of

any person whomsoever in any waters whatsoever in the

Territory of Hawaii. Had Congress thought for a mo-

ment that the rights of the Government in Pearl Harbor

were not subject to vested rights of fishing it would cer-

tainly have excepted the fisheries in Pearl Harbor from

validation.

The United States did not contemplate that in the

exercise of any of its paramount rights it could take

vested rights of fishery without the payment of compen-

sation. It is a matter of general law that, in the absence

of action by Congress, states may regulate, control and

improve navigation and that they are not liable for dam-

ages consequentially arising as a result of such action.

Under Section 106 of the Organic Act the Territory of

Hawaii, through its board of harbor commissioners, was

given power relative to "the control and management of

the shores, shore waters, navigable streams, harbors and

waterfront improvements, ports, docks, wharves, quays,

bulkheads and landings." We submit that this is a direct

delegation to the Territory of Hawaii of the power to
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regulate, control and improve navigation, and that in the

usual case, leaving out of consideration for the moment

vested rights of fishery, the Territory would not be liable

in damages for injuries to private property consequen-

tially arising from the exercise of such right where such

exercise did not amount to a taking, but would have the

same immunity as the United States or a state in this

regard. However, with respect to the vested rights of

fishery, attention must be given to Section 96 of the Or-

ganic Act where it is provided that the Attorney General

of the Territory of Hawaii may condemn vested sea fish-

eries for public use. This clearly implies the right to dam-

ages whenever the sea fisheries are subjected to a public

use and there is no exception provided with respect to

rights of navigation.

Further, under Section 55 of the Organic Act with

respect to the legislative power in the Territory of Ha-

waii the Legislature is given the power to provide by

general act for the condemnation of property for public

purposes. Notwithstanding this general power of eminent

domain, the Congress of the United States was so im-

pressed with the peculiar nature of the vested rights of

sea fishery in the waters of the Territory of Hawaii that

it thought it necessary to specially provide for the con-

demnation of such fisheries.

We submit that under these circumstances reservations

and implications as against the owners of vested rights of

fishery cannot be considered.
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B. THERE IS NOTHING IN THE RECORD TO SHOW
THAT THIS CONDEMNATION SUIT WAS FILED
IN THE EXERCISE OF THE GOVERNMENT'S
PARAMOUNT RIGHT TO CONTROL AND IM-
PROVE NAVIGATION.

As stated by the appellant in its brief, this condemna-

tion proceeding was instituted under an Act of Congress

approved April 14, 1930 (46 Stat. 165) "to condemn for

public purposes and for the public defense certain private

rights" in the fisheries located in and about Pearl Harbor,

the Act of Congress providing for the acquisition by the

United States of private rights of fishery in Pearl Harbor

(46 Stat. 165) was approved on April 14, 1930. The title

to said Act, which is omitted in the appellant's brief (Ap-

pendix, p. 'T') is as follows:

"AN ACT TO AMEND THE ACT OF CON-
GRESS APPROVED JUNE 28, 1921 (42 STAT.
P. 67-8) ENTITLED 'AN ACT TO PROVIDE
FOR THE ACQUISITION BY THE UNITED
STATES OF PRIVATE RIGHTS OF FISH-
ERY IN AND ABOUT PEARL HARBOR,
TERRITORY OF HAWAII.'

"

An examination of the Act of Congress in question

shows that Congress authorized the Secretary of the Navy

to negotiate for the purchase "of all privately owned

rights of fishery in Pearl Harbor" and in the event of his

inability to make a satisfactory contract for the voluntary

purchase of said rights of fishery, he was authorized and

directed, through the Attorney General, to institute and
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carry to completion proceedings for condemnation of

said rights of fishery. There is no express language in the

Act stating for what public purpose the rights of fishery

were to be acquired and it cannot be inferred from the

language of the Act that Congress has legislatively deter-

mined that the exercise of a right of fishery in Pearl

Harbor is an interference with commerce and navigation.

In this connection we respectfully urge that this Court is

not entitled to speculate and assume that Congress so

acted, in the absence of any such statement in the condem-

nation statute and in the face of positive statements by the

appellant both in its petition for condemnation and in its

brief that the taking of the sea fisheries in Pearl Harbor

is for the public defense. Furthermore, there is nothing

in the record to show that the fisheries are being con-

demned for any purpose other than the purpose of public

defense.

Paragraph I of the petition alleges that the Govern-

ment is desirous of acquiring private rights of fishery in

and about Pearl Harbor "as may be for any purpose nec-

essary and advantageous in the due exercise of its powers

and the performance of its duties" (Rec. 16). Paragraph

n alleges in part that "the Congress of the United States

has determined that a necessity exists for the acquisition

by the United States of America, petitioner herein, of the

private rights of fishery in and about Pearl Harbor, Ter-

ritory of Hawaii, for public purposes and for the public

defense" (Rec. 16), and that said Secretary of Navy has

determined that "it is necessary and advantageous for the
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petitioner to acquire by judicial process through con-

demnation proceedings, said Hanapouli Fishery, Waipio

Fishery, Homaikaia Fishery and Miki Fishery herein-

after described:" (Rec. 17). Paragraph IV contains an

allegation with respect to the value of the fisheries. Para-

graph V sets forth the names of the persons who are the

owners or claim an interest in the private rights of fishery.

Paragraph VI alleges that all preliminary steps required

by law have been taken to entitle the petitioner to institute

the proceedings. An amendment was allowed during the

course of the trial which is found in paragraph V-A of

the amended petition (Rec. 31). This paragraph speaks

in general terms of "paramount rights in the waters of

Pearl Harbor incidental to the proper exercise of sover-

eign power." The only paramount right mentioned else-

where in the petition is that of Congress to provide for the

public defense.

There is nothing in the finding of the Court which

in any way tends to show why the fisheries are being con-

demned, nor was any proof produced at the trial to show

that the fisheries were being condemned for the purpose

of regulating or improving navigation in Pearl Harbor

by the United States Government. At the trial the Gov-

ernment simply made formal proof of jurisdictional mat-

ters and a sufficient showing of the allegations set forth

in the petition (Rec. 73).

We submit that the foregoing demonstrates conclu-

sively that the action of the Navy Department, through

the United States Government, in condemning privately
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owned fishing rights in Pearl Harbor, was not in any

sense of the word done under the paramount right of the

Government to regulate and improve navigation, but

rather for purposes of national defense. If the Gov-

ernment can, for the purpose of national defense, take

the fishing rights of this appellee without compensation,

there is no reason why the Government could not take its

lands without compensation for fortifications, a naval

station, or any other purpose of national defense. If Con-

gress had this right, the books would not be full of cases

where the United States has condemned or purchased

sites for forts and naval stations or paid damages for the

same when taken without condemnation. A citation of

authorities to show that the Government cannot acquire

such sites without payment of compensation would be

superfluous. (See numerous decisions under Tucker Act

and Lever Act.) There is no case cited in appellant's

brief, and none has come to our attention, in which the

Government under a war power or a power of public de-

fense has claimed the right to take private property, the

title to which it admits is vested in a private individual,

without payment of fair compensation therefor.

We respectfully urge that the cases cited by appellant

to support its contention that the rights of private prop-

erty must ordinarily yield to the paramount right of Con-

gress to regulate and improve navigation, have no appli-

cation whatsoever to the facts presented by the record

herein. In each of the cases cited by the appellant it

affirmatively appeared that the action which the Govern-
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ment was seeking to take was by Congress declared to be

and was in fact in aid of navigation. There is no such

affirmative showing in this record and we submit that it

is incumbent upon the Government, when it is seeking to

avoid the prohibition of the Fifth Amendment that pri-

vate property may not be taken for public use without

the payment of just compensation, to show a good and

sufficient reason therefor.

In this connection it is to be noted that there are limi-

tations even upon the power of Congress to determine

what acts are in the exercise of the paramount right to

regulation navigation. In United States v. River Rouge,

269 U. S. 411, five petitions for condemnation were insti-

tituted by the Government, pursuant to an appropriation

for the improvement and aid of navigation, whereby

riparian land needed for the improvement was sought

to be condemned. The condemnation statute provided

that the jury should take into consideration, by way of

reducing the amount of compensation, any special and

direct benefit to the remainder of the respondent's land,

arising out of the improvement. The Court pointed out

(at p. 417) that the trial court had stated among other

things

—

".
. . that the Government had 'the absolute power

of control' over navigable streams, and the right to

deprive any riparian owner of all access to the navi-

gable portion of the stream and order the removal of

any docks or other structures placed in the stream;
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and further

".
. . that the jury could not make any deduction

of benefits on the theory that the improvement would
increase any property right in connection with the

access to or use of the river . . . unless the remainder
of the land was rendered suitable for new or greater

uses in navigation because of its new location 'and

because of a greater opportunity directly and spe-

cially to enjoy such use of the improved river as the

Government may permit such owner to have' ".

The trial court further advised the jury to keep "always

in mind the uncertainty of securing from the Govern-

ment the privilege to enjoy these advantages, and the lim-

ited character of whatever advantages may be so secured."

The Government claimed that the trial court had im-

properly instructed the jury and as a result the jury had

minimized the matter of benefits deductible from the

award of compensation. At p. 417, et seq., the Court

points out that the United States had asked that the jury

be instructed

".
. . that a riparian owner bordering on the new

stream would have in respect thereto the usual rights

of navigation pertinent to riparian property, that is,

the right of access to the navigable part of the river

in front of his property and the right to make a land-

ing, dock or pier upon his harbor line, subject only to

such general rules and regulations as the Govern-

ment, in its power over navigation, might properly

impose for the protection of the public right of navi-

gation; that this power of the Government 'over

navigation for the protection of public rights can

not be arbitrarily and capriciously exercised so as to
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destroy these riparian rights, but must be exercised
with reasonable relations to the requirements of
navigation';. .

." (Emphasis added.)

The court stated that it was of the opinion that the

instructions of the trial court as given and the refusal to

give the instructions requested by the United States in-

volved prejudicial error, and then in the course of its

opinion, at p. 419, said:

"The right of the United States in the navigable

waters within the several States is, however, 'limited

to the control thereof for the purposes of navigation.'

Port of Seattle v. Oregon Railroad, 255 U. S. 56, 63.

And while Congress, in the exercise of this power,

may adopt, in its judgment, any means having some
positive relation to the control of navigation and not

otherwise inconsistent with the Constitution, United

States V. Chandler-Dunbar Co., supra, 62, it may not

arbitrarily destroy or impair the rights of riparian

owners by legislation which has no real or substantial

relation to the control of navigation or appropriate-

ness to that end. In Yates v. Milwaukee, supra, 504,

it was said in reference to the right of a riparian

owner on a navigable stream; 'This riparian right is

property and is valuable, and though it must be en-

joyed in due subjection to the rights of the public, it

cannot be arbitrarily or capriciously destroyed or

impaired.' This language was cited with approval in

Illinois Central Railroad v. Illinois, supra, 445."

(Emphasis added.)

Yates V. Milwaukee, 10 Wall. 497, cited with ap-

proval in United States v. River Rouge, supra, is also

cited in Scranton v. Wheeler, 179 U. S. 141, and Shively
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V. Bowlby, 152 U. S. 1, which are cases cited by the ap-

pellant in its brief, as well as in other cases relied upon

by the Government, and in each case Yates v. Milwaukee,

supra, is approved and frequently said to stand for the

proposition that there was no evidence in the record to«

show that the declaration that a wharf was a nuisance

and an obstruction to navigation other than a legislative

declaration to that efifect and that this alone is not suffi-

cient to warrant a taking of the property of the plaintiff

without compensation. We submit that this is conclusive

in the case at bar because not alone do we have no proof

in the record that the objects sought to be accomplished

by this litigation are in aid of navigation, but we do not

have any legislative declaration to that effect.

We call the Court's attention to these cases for the

purpose of showing that the public act sought to be done

must have some relation to the improvement, regulation

and control of navigation, and this must appear from the

record in the case. While Yates v. Milwaukee involved a

declaration by a city council which is not to be compared

with a declaration by Congress, nevertheless there is noth-

ing in the statutes or record involved here from which it

can be said that Congress has either expressly or impliedly

said that the acquisition of the fisheries in Pearl Harbor

is necessary in the improvement or regulation of naviga-

tion.

The very idea of condemnation is foreign to the appli-

cation of the doctrine contended for by the Government
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that Congress, in the exercise of its paramount right to

regulate, control and improve navigation, does not render

the United States liable in damages for private property

damaged. If such right exists in Congress and if the pro-

hibition of fishing in Pearl Harbor in aid of navigation

w^ould not render the United States Government liable in

damages there is nothing to condemn. The evident pur-

pose behind the condemnation and acquisition of the

Pearl Harbor fisheries is to exclude fishermen from those

waters in the interest of the navy and naval defense.

The irony of the situation is splendidly indicated by

the provision in the Act of April 14, 1930, not included

in the 1921 Act, v^hich gives the Secretary of the Navy

authority to permit fishing within the area sought to be

acquired under the condemnation proceedings, and to

make such rules and restrictions concerning the same as

he may desire to prescribe. In other words, the appellant

by the condemnation proceedings is putting the appellee

out of the fishing business so far as sea fisheries are con-

cerned and expressly delegating to the Secretary of the

Navy power to go into the fishing business should he so

desire.

We submit that the only fair inference from the fore-

going provision, corroborated by the record, is that the

fisheries are sought to be condemned for purposes other

than the control or regulation of navigation under the

paramount power of Congress.
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C. THE FISHERY OWNER IS ENTITLED TO FULL
COMPENSATION FOR THE VESTED RIGHTS OF
FISHERY HEREIN SOUGHT TO BE CONDEMNED
BECAUSE SAID VESTED RIGHTS OF FISHERY
HAVE BEEN PERFECTED AND USED AT THE
INVITATION OF THE GOVERNMENT.

Probably the first written law on the subject of fish-

eries in the Hawaiian Islands was adopted on June 7,

1839 (Chap. 3, Laws of 1839). In that statute it was

provided

—

"His Majesty, the King, hereby takes the fishing

grounds from those who now possess them from Ha-
waii to Kauai, and gives one portion to the common
people, another portion to the landlords, and a por-

tion he reserves to himself.

a

"These are the fishing grounds which His Maj-

esty, the King, takes and gives to the people : The
fishing grounds without the coral reef, viz : the Kilo-

hee grounds, the Lohee grounds, the Malolo grounds,

together with the ocean beyond.
a

"But the fishing grounds from the coral reef to

the sea beach are for the landlords and for the ten-

ants of their several lands, but not for others."

The Laws of 1845 provided in part as follows:

"Sec. 2. The fishing grounds from the reefs, and

where there happens to be no reefs from the distance

of one geographical mile seaward to the beach at

low water mark, shall in like manner be considered

private property of the landlord whose land by an-

cient regulation belong to the same; in the possession

of which private fisheries the said landlords shall
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not be molested except to the extent of the reserva-

tions and prohibitions hereinafter set forth.

"Sec. 3. The landlord shall be considered in like

manner to hold said private fisheries for the equal
use of themselves and of the tenants on their respec-

tive lands; and the tenants shall be at liberty to use

the fisheries of their landlords, subject to the restric-

tions in this article imposed."

In 1851 the King granted to the people of Hawaii the

rights of piscary which at that time belonged to the Gov-

ernment. The second section of the Act reads

:

"Section 2. All fishing grounds pertaining to any
government land, or otherwise belonging to the gov-
ernment, excepting only ponds, shall be and are

hereby forever granted to the people for the free and
equal use of all persons; provided, however, that for

the protection of such fishing grounds the minister

of the interior may tabu the taking of fish thereon at

certain seasons of the year."

A subsequent Act was passed in 1851 which was en-

titled: "An Act to protect the people in certain fishing

grounds", and reads, in part, as follows:

"Sec. 1. That no person who has bought or who
may hereafter buy any government land, or obtain

land by leases or other title from any party, has or

shall have any greater right than any other person
resident in this kingdom over any fishing grounds not

included in his title, although adjacent to said land.

The fish in said fishing ground shall belong to all

persons alike, and may be taken at any time, subject

only to the tabu of the minister of the interior."

The Civil Code of 1859 embraced all the laws in
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force in the Hawaiian Islands on the subject of fisheries

Section 387 of the Civil Code is a copy of Section 2 of th»

Act of 1851 quoted from above, except the word ''kono

hiki" is substituted for the word ''landlord." All of thes(

laws, without material change, were carried forward anc

published in Chapter 84 of the Penal Laws of 1897.

The statutory property rights were not titles grantee

to land adjacent to navigable waters, with appurtenan

littoral rights, nor even to lands under the waters, bui

created title and, with minor exceptions, exclusive do-'

minion over specified waters—the vesting of direct, ex-

clusive titles and rights of piscary in the fisheries in def-

inite water areas. In ancient days the fisheries were more

important to the Hawaiian than the lands he occupied.

Apparently the lands were anciently incident to the fish-

eries, rather than the fisheries appurtenant to the land.

Damon v. Hawaii, 194 U. S. 154, 160. And when allodial

titles to land were created, the contemporaneous creation

of vested titles to the fisheries resulted in the vesting of

titles of equal dignity with the titles to land. The taking

of fisheries outright, and the extinguishment of the own-

ers' titles, could no more be legally done without payment

of compensation therefor than could land be taken with-

out rendering just compensation. The theory that the

Government may, without compensation, interfere with

private use of tidelands, rests on the doctrine of implied

reservation. Any "implication" of a reserved right with

respect to Hawaiian fisheries is negatived by the history

of the origin and development of these fishery rights and
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their recognition under Sections 95 and 96 of the Organic

Act as rights which cannot be taken without compensa-

tion.

Immediately upon the United States Government's

becoming successor to the Hawaiian Republic, legislation

was at once adopted (Organic Act of Hawaii, Sees. 95

and 96) recognizing not only the property rights existing

in these fisheries, but the right to compensation by the

owners of the same whenever any fishery should be taken

by the Government by eminent domain. Hawaii was not

acquired by conquest or by purchase, but was incor-

porated into our federal system as a result of treaty nego-

tiations between two friendly sovereignties; and if, under

the ancient system, the old Hawaiian government had

given to fishery rights such a rugged standing and firm

position as to require compensating the owners if and

when their fisheries should be taken by the sovereign,

then the same limitations upon the taking without com-

pensation would continue after annexation. Congress rec-

ognized this situation in immediately enacting into the

first statutory law provided for the government of the new

Territory, that compensation must be made if and when

any of these fisheries should be taken under the power of

eminent domain.

In Damon v. Hawaii, 194 U. S. 154 (at 158) the

Court said, speaking through Mr. Justice Holmes with

respect to the nature of the right of fisheries in Hawaii:

"... A right of this sort is somewhat different

from those familiar to the common law, but it seems
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to be well known to Hawaii, and, if it is established,

there is no more theoretical difficulty in regarding it

as property and a vested right than there is regarding

any ordinary easement or profit a prendre as such.

The plaintiff's claim is not to be approached as if it

were something anomalous or monstrous, difficult to

conceive and more difficult to admit. . .
."

The proceeding involved in Damon v. Hawaii was insti-

tuted under Section 96 of the Organic Act by a person

who owned a private right of fishery prior to annexation

and was instituted for the purpose of validating his right

of fishery. Sections 95-96 of the Organic Act are as fol-

lows:

''Sec. 95. Repeal of laws conferring exclusive

fishing rights. That all laws of the Republic of Ha-
waii which confer exclusive fishing rights upon any

person or persons are hereby repealed, and all fish-

eries in the sea waters of the Territory of Hawaii

not included in any fish pond or artificial inclosure

shall be free to all citizens of the United States, sub-

ject, however, to vested rights; but no such vested

rights shall be valid after three years from the tak-

ing effect of this Act unless established as hereinafter

provided.

"Sec. 96. Proceedings for opening fisheries to

citizens. That any person who claims a private right

to any such fishery shall, within two years after the

taking efifect of this Act, file his petition in a circuit

court of the Territory of Hawaii, setting forth his

claim to such fishing right, service of which petition

shall be made upon the attorney-general, who shall

conduct the case for the Territory, and such case shall

be conducted as an ordinary action at law.

"That if such fishing right be established the

attorney-general of the Territory of Hawaii may
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proceed, in such manner as may be provided by law
for the condemnation of property for public use, to

condemn such private right of fishing to the use of

the citizens of the United States upon making just

compensation, which compensation, when lawfully

ascertained, shall be paid out of any money in the

treasury of the Territory of Hawaii not otherwise

appropriated."

The provisions of the Organic Act are not merely a

recognition of the existing rights of fishery, but contain

"an invitation" to the owners of vested fishing rights to

appear before the Territorial courts and to expend their

efifort and to incur the expense of registering their fish-

eries. In thus registering these fisheries, the owners

thereof have acted on "the invitation of Congress." Sec-

tion 96 of the Organic Act expressly provides that, once

having registered the fisheries, the only way in which the

vested rights may be taken for public use is by condemna-

tion "upon making just compensation" therefor. We sub-

mit that it does not now lie in the power of the United

States to say that the right to compensation for the taking

of these fisheries does not belong to the owners thereof.

The situation thus bears a direct analogy to that which

was before the Court in the case of Monongahela Nav. Co.

V. United States, 148 U. S. 312, 37 L. Ed. 463, in which

case the United States Government, acting pursuant to

an Act of Congress, instituted condemnation proceedings

for the taking of the dam and lock built by the Naviga-

tion Company in the bed of the Monongahela River. The

lock and the dam had been built under prior authority of

the state of Pennsvlvania and were constructed at the
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instance and implied invitation of Congress because by

the Act of March 3, 1881, Congress had made an appro-

priation for the improvement of the river and in terms

provided that no such improvement should be made until

the Navigation Company had in good faith started upon

the building of the lock and dam. The Court held that the

Government had to pay compensation not only for the

lock and dam but also for the loss of tolls which would be

suffered by the Monongahela Navigation Co. by virtue

of the taking of the said lock and dam. The Court based

its decision on the ground that the improvement had been

made at the implied invitation of Congress and that Con-

gress could, therefore, not take the lock and dam without

paying compensation therefor, as well as for the loss of

tolls. Mr. Justice Brewer, speaking for the Court, in

his opinion (at p. 334) said:

".
. . This lock and dam connected the lower im-

provements already made . . . with the upper im-

provements proposed to be made by Congress, and

the appropriation by the latter was conditioned on

the Company's undertaking their construction. This

is something more than the mere recognition of an

existing fact; it is an invitation to the company to do

the work; and when in pursuance of that invitation,

and under authority given by the State of Pennsyl-

vania, the company has constructed the lock and

dam, it does not lie in the power of the State or the

United States to say that such lock and dam are an

obstruction and wrongfully there, or that the right to

compensation for the use of this improvement by the

public does not belong to its owner, the Navigation

Company."
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The case at bar is even stronger than the Monongahela

case because we have in this case not an implied invita-

tion as was found in the Monongahela Nav. Co. case, but

an express invitation on the part of Congress. In the

.Monogahela Nav. Co. case the Government filed a con-

: demnation suit for the purpose of extinguishing whatever

1
title the Monongahela Nav. Co. had in the improvements

that it had made and the Court in that case recognized

and applied the principle that even in the exercise of the

paramount right of the Government to regulate or im-

prove navigation, where it involved a direct taking of

property and a consequential loss of the franchise to col-

lect tolls with respect to such property, the Federal Gov-

jernment was liable to pay compensation not alone for the

^property actually taken but for the consequential loss

resulting from such taking.

It is the case of Blue Point Oyster Co. v. Briggs, supra,

which is relied upon by the Government in these pro-

ceedings, that first pointed out that the basis of the deci-

sion in the Monongahela Nav. Co. case was that Congress

could not impliedly invite persons to expend money and

do an act and thereafter take away the fruits of their labor

and the incidents of their labor without paying compensa-

tion therefor. This doctrine is also recognized in Green-

leaf Lumber Co. v. Garrison, supra, another case relied

upon by the Government. These cases which are relied

iupon by the Government are also distinguishable from

the instant case on other grounds, as hereinabove pointed

out, without relation to the question of implied invitation.
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In some subsequent decisions, in discussing the im-

plied invitation doctrine upon which the decision in the

Monongahela Nav. Co. case is based, it has been said that

Monongahela Nav. Co. had been engaged in work for the

benefit of the public at the invitation of the Government

and it did not lie with the Government to subsequently

say that it could take such improvement erected for the

public without the payment of compensation. We submit

that the only effect the fact that the Navigation Co. was

engaged in public work had on the Supreme Court was

to make it apparent to the Court that it would be im-

proper to take the company's property without compensa-

tion. We submit the real basis of the decision is the im-

plied invitation of Congress and not the character of work

in which the Navigation Company was engaged. The

same doctrine applies to all private property which has

been perfected or acquired at the invitation of the Gov-

ernment when the Government subsquently takes such

property.

The Monongahela Nav. Co. case is still recognized as

an authority by the Supreme Court—it was recently cited

in two cases for the proposition that the power to regulate

commerce is subject to the safeguard of the Fifth Amend-

ment. Retircuicut Board v. Alton R. Co., 295 U. S. 330

(at 347), Louisville Joint Stock Land Bank v. Radford,

295 U. S. 555 (at 589), United States v. Lynah, and

United States v. Cress are also cited at p. 589, all with

approval.
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In United States v. Chicago, etc., R. Co., 282 U. S.

311, the Supreme Court says with respect to the Monoga-

helaNav. Co. v. United States case (at p. 327) :

"The power to regulate commerce is not absolute,

but is subject to the limitations and guarantees of the

Constitution, among which are those providing that

private property shall not be taken for public use

without just compensation and that no person shall

be deprived of life, liberty or property without due
process of law. Monongahela Navigation Co. v.

United States, 148 U. S. 312, 336; United States v.

Joint Traffic Association, 171 U. S. 505, 571-572;
Adair v. United States, 208 U. S. 161, 180."

IV. UNDER THE DOCTRINE OF ESTOPPEL
OF A JUDGMENT THE UNITED STATES
IS BOUND TO PAY THE FULL VALUE OF
APPELLEE'S VESTED RIGHTS OF FISH-
ERY AS A CONDITION TO THE TAKING
OF SUCH RIGHTS IN THESE PROCEED-
INGS.

In this section of the brief we will show that by virtue

of prior judicial proceedings had between the United

States of America and the appellee, every issue litigated

in the Court below in these proceedings, except the

amount of damage, was determined in favor of the ap-

pellee. We will further show that the judgment in said

prior proceedings involving the identical issues is unap-

pealed from and said judgment has been heretofore satis-

fied by the United States of America. It is the contention

of the appellee herein that, under the familiar doctrine of
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res adjudicata based upon the principle that as between

the same parties there must be an end of litigation, the

United States is precluded from denying the appellee full

compensation for the private rights of fishery herein

sought to be condemned and, in fact, as a result of the

application of this doctrine, is bound as a condition

precedent to the taking of said private rights of fishery to

pay appellee full compensation therefor.

The appellee filed in the United States District Court

in and for the Territory of Hawaii, on May 17, 1924

(Rec. 353-360), a suit under the Tucker Act against the

United States of America in which it asked for damages

upon the theory of implied contract because of the loss

of revenues suffered by it occasioned by the United States

Government prohibiting it from exercising its right of

fishery in certain portions of its fishery in Pearl Harbor.

The case was entitled "John li Estate, Limited, Plaintiff,

V. United States of America, Defendant, Civil No. 147."

The Government filed a plea to the jurisdiction (Rec.

365), which plea was overruled by the Court (Rec. 370).

Subsequently it filed a demurrer (Rec. 372), and the de-

murrer was overruled (Rec. 374). After that it filed a

motion to dismiss (Rec. 380). In the motion to dismiss

the Government, among other things, alleged "that the

injury complained of was only incidental to the legitimate

exercise of a governmental power properly, reasonably

and lawfully exercised under an Act of Congress and an

executive order of the President of the United States for

the regulation and protection of commerce of the United
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States and for the common defense and general welfare

of the United States," "that there was no actual taking of

private property;" that "there was no promise implied

on the part of the Government to pay anything therefor

to the plaintiff and the plaintiff has no right to compensa-

tion;" and that "if the plaintiff suffered injury therefrom

the same is consequential, resulting from a lawful govern-

mental action." The Oahu Railway and Land Company,

on July 17, 1924, filed a similar suit against the United

States. While the actual trial of the facts in both cases

was had separately the cases were consolidated by the

Court- for the purpose of decision, the identical issues

being presented in both cases.

In an elaborate decision (Rec. 385), the Court denied

the motion to dismiss, and held, among other things,

(1) that the John li Estate, Limited, owns a vested

property right in its ownership of its right of

fishery (Rec. 386);

(2) that Congress, in passing Sections 95 and 96 of

the Organic Act, negatived any implication of

an implied reservation on the part of the Gov-

ernment to regulate and improve navigation

without compensation (Rec. 392) ;

(3) that the enactment by Congress of Sections 95

and 96 constituted an invitation to the owner of

the fisheries to proceed with the registration of

the same by reason of which it does not now lie
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within the power of the United States to say that

compensation need not be paid (Rec. 392)
;

(4) that the United States has recognized, and still

recognizes, the vested title of the owner of the

sea fisheries (Rec. 395)
;

(5) that the Government cannot deny the right to

the owner of the sea fisheries to compensation for

the taking of its sea fisheries (Rec. 395-403)
;

(6) that the deprivation by the Government of the

owner of the sea fisheries of the profitable use of

its property constitutes a taking and entitles it

to compensation (Rec. 397-399) ; and

(7) that the action of the Secretary of the Navy in

forbidding the exercise of the right of fishery

pursuant to the order of Congress constituted a

'taking," giving rise to an implied promise by

the Government to pay the damages resulting

therefrom (Rec. 399-403).

Pursuant to the findings in the decision the Court en-

tered an order denying the motion to dismiss (Rec. 403).

After the motion to dismiss had been overruled, the Gov-

ernment filed in succession an answer (Rec. 375), an

amended answer (Rec. 404), and a second amended an-

swer (Rec. 410). The Government alleged in its second

amended answer that it had prohibited fishing in the por-

tions of Pearl Harbor in question "in the proper and law-
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ful exercise of a governmental power," and that its action

in so prohibiting fishing was under "the claim of full and

complete sovereignty of the United States over the waters

of said Pearl Harbor and the channels thereof and the

paramount right of the United States under the law to

the exclusive use and control of the same against the plain-

tiff, its lessees or any other person or persons whomsoever"

(Rec. 414-415).

The plaintiff filed a replication (Rec. 416) to the

second amended answer and, after issue was thus joined,

the case went to trial. After trial was had on the merits

of the case a decision was entered in favor of the plaintiff

(Rec. 420). The decision on the merits incorporated and

adopted the decision of the Court on the motion to dis-

miss (Rec. 431). The Court in its decision on the merits

specifically held (1) that the plaintiff's fishing rights are

not a species of title that can be taken without compensa-

tion and must be paid for when infringed upon by the

Government (Rec. 431) ; (2) that the fishing rights in

the Waipio, Hanapouli, Homaikaia, and Miki fisheries

having been registered under the special provisions of the

Organic Act of Hawaii there is no implied reservation on

the part of the Government to take these rights without

payment of compensation (Rec. 432) ; and (3) that the

prohibition by the Secretary of the Navy, acting pursuant

to an Act of Congress, constituted a taking of a property

right for which compensation was impliedly promised

and guaranteed to the plaintiff under the Fifth Amend-
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ment (Rec. 434). Subsequently judgment was entered in

favor of the plaintiff and against the defendant in the sum

of $5,736.02 (Rec. 437) . The judgment was not appealed

from by the Government, and the Government paid to

this appellee the amount awarded in the judgment in

Civil 147.

At the trial below in these proceedings this appellee

amended its answer and pleaded the fact of the entering

of the judgment, on October 17, 1928, in Civil No. 147

( Rec. 67-70) . At the trial below the following documents

from the record in "John li Estate, Limited v. United

States of America, Civil No. 147", were offered in evi-

dence as respondents' Exhibits Nos. 7 to 22, inclusive

(Rec. 307-310):

"Plaintiff's Complaint— No. 7

Plea to the Jurisdiction

—

No. 8

Affidavit of Service of Summons, Com-
plaints and Documents attached thereto—No. 9

Ruling on Plea to the Jurisdiction

—

No. 10

Order overruling plea to the Jurisdiction—No. 11

Demurrer

—

No. 12

Order overruling Demurrer of Defendant—No. 13

Answer of The United States of America—No. 14

Motion to Dismiss

—

No. 15

Decision on Motion to Dismiss

—

No. 16

Order Denying Motion to Dismiss

—

No. 17

Amended Answer

—

No. 18

Second Amended Answer

—

No. 19

Replication of Plaintiff to Second Amended

Answer

—

No. 20

Decision

—

No. 21

Judgment

—

No. 22"
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The decision (Ex. 23, Rec. 312, 438) and the judg-

ment (Ex. 24, Rec. 312, 454) in the case of Oahu Railway

and Land Company v. United States of America, Civil

No. 148, were also received in evidence (Rec. 312).

There is accordingly in the record before this Court a

definite adjudication in a prior suit between the John li

Estate, Limited, and the United States, which has never

been appealed from, relating to the very same fisheries in

Pearl Harbor involved in the present suit and in which

the court passed upon every issue raised in the present suit

in the trial below, except the amount of damages to be

awarded for compensation, and found on each issue ad-

versely to the contention herein made by the Government.

We submit that the following issues are, as against the

parties hereto, res adjudicata and that the Government is

estopped by the unappealed judgment in the damage suit

by the determination of the Court of these issues, to-wit:

(1) That the John li Estate, Limited, owner of the

Waipio, Hanapouli, Homaikaia, and Miki sea

fisheries, has a vested right in said sea fisheries;

(2) That Congress, in passing Sections 95 and 96 of

the Organic Act, negatived any implication of

implied reservation on the part of the Govern-

ment to regulate and improve navigation with-

out compensation;

(3) That the enactment by Congress of Sections 95

and 96 constituted an invitation to the owner of

the Waipio, Hanapouli, Homakaia, and Miki
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sea fisheries to proceed with the registration of

the same, by reason of which it does not now He

within the powder of the United States to say that

compensation need not be paid when said fish-

eries, or any portion thereof, are taken for pubHc

use;

(4) That the United States cannot deny the right to

the owner of the sea fisheries to compensation

for the taking of its sea fisheries;

(5) That the United States Government cannot de-

prive the owner of the Waipio, HanapouH, Ho-

maikaia, and Miki sea fisheries of its vested pri-

vate rights of fishery without paying compensa-

tion, and that the action of the Secretary of the

Navy, pursuant to Congressional authority, in

prohibiting the exercise of the right of fishery in

these sea fisheries constituted a "taking" giving

rise to an implied promise on the part of the

Government to pay the damages resulting there-

from.

The leading case on the effect of an estoppel of a judg-

ment is Southern Pacific v. United States, 168 U. S. 1, 48,

wherein the Court says

:

"... A right, question or fact distinctly put in

issue and directly determined by a court of competent

jurisdiction, as a ground of recovery, cannot be dis-

puted in a subsequent suit between the same parties

or their privies; and even if the second suit is for a
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different cause of action, the right, question or fact

once so determined must, as between the same parties

or their privies, be taken as conclusively established,

so long as the judgment in the first suit remains un-
modified."

This quotation from Southern Pacific v. United States

has been repeated over and over again by courts through-

out the land, and it is referred to by this Court as the

"classic statement of the Supreme Court" in Southern Pa-

cific V. Van Hoosear, 72 Fed. (2d) 903, 905 (C. C. A. 9th,

1934).

Southern Pacific Co. v. Van Hoosear, supra, involved

an action for freight charges on shipments from wharves

at San Francisco to the appellee's mills in the same city,

and appellant, the Railroad Company, sought to recover

$1,195 and interest on the theory that interstate and not

intrastate rates were applicable. The appellee had set up

the defense of res adjudicata based on a prior decision of

the California Railroad Commission holding that the

shipments were intrastate. A review of the decision of

the Commission had been denied by the California Su-

preme Court. This Court had no difficulty in holding that

the parties were bound by the prior determination by the

Commission of the intrastate character of the shipments,

and in the course of its opinion, said (at pp. 905-906) :

" 'The estoppel of a judgment is not confined to

matters purely of fact or of mixed law and fact, but
extends to a decision of the legal rights of the parties

on a state of facts common to both suits, although the

causes of action are different.' ..."
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See also: Freeman on Judgments, Sth Ed., Vol 2, in

which the writer says, (at p. 1432) :

"But as to all matters expressly or necessarily

adjudicated, a judgment is, of course, conclusive, re-

gardless of the difference in the causes of action. It is

important to note in this connection, however, that

even though the causes of action be different, if the

second action involves a right, title or issue as to

which the judgment in, the first action is a conclusive

adjudication, the estoppel so far as that right, title

or issue is concerned must likewise extend to every

matter which was or might have been urged to sus-

tain or defeat the determination actually made."

This Court in the Van Hoosear case also referred to

Tait V. Western Md. R. Co., 289 U. S. 620 (1933), in

which the principle of estoppel of a judgment was applied

against the United States in an action involving the deter-

mination of what constitutes net income within the rev-

enue acts. In that case the Court held that, although the

taxes involved were for different years, the Government,

by virtue of an unappealed decision with respect to taxes

for the years 1918 and 1919 holding that the taxpayer was

entitled to deduct from gross income an amortized pro-

portion of the discount on sales of bonds, was concluded

from denying such deduction to the taxpayer for the years

1920, 1921, and 1922. In the course of its opinion the

Court said (at p. 623) :

"The scope of the estoppel of a judgment depends

upon whether the question arises in a subsequent ac-

tion between the same parties upon the same claim or

demand or upon a different claim or demand. In the
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former case a judgment upon the merits is an abso-

lute bar to the subsequent action. In the latter the

inquiry is whether the point or question to be deter-

mined in the later action is the same as that litigated

and determined in the original action. Cromwell v.

County of Sac, 94 U. S. 351, 3S2-3^3; Southern Pa-

cific R. Co. V. United States, 168 U. S. 1, 48; United
States V. Moser, 266 U. S. 236, 241."

In discussions of the principle of estoppel by judg-

ment, technical distinctions are sometimes made between

the use of the term "r^j adjudicata^'' and the use of the

term "estoppel of a judgment." The cases say that res

adjudicata applies where the same cause of action that

was litigated in a prior suit is again before the Court in a

subsequent suit involving the same parties or their privies,

while estoppel of a judgment applies where an issue

which was actually determined in a prior action between

the parties now before the Court, or their privies, is again

before the Court in a different cause of action. The prin-

ciple of res adjudicata applies to all issues which could

have been litigated or which were actually litigated in the

prior proceedings and acts as a bar to the subsequent suit.

The principle of estoppel of a judgment applies only to

issues which were actually litigated and acts as a bar only

with respect to those issues. In the case now before this

Court it does not matter which term is applied to the doc-

trine herein relied upon by the appellee since every issue

which the appellee asserts as binding upon the appellant

was actually raised and litigated in Civil 147 as has here-

inabove been pointed out. The general statements which
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we have just made with respect to the distinction between

res adjudicata and estoppel by judgment are well known

to the law, are elementary in character, and need no cita-

tion of authorities to amplify them.

In the present case appellee is asserting the doctrine of

estoppel by judgment, not as a bar to the condemnation

suit, but as a conclusive determination that the appellee is

entitled to full compensation for the private rights of

fishery herein sought to be condemned.

It is well established that the doctrine of res adjudi-

cata or estoppel by judgment applies equally against the

Government and against private litigants. As early as

1835 the United States was held barred under the doctrine

of res adjudicata. In United States v. Nourse, 9 Pet. 8,

the defendant in a prior proceeding had obtained an in-

junction against the enforcement of a distress warrant is-

sued against him by the United States for an account by

the United States on the ground that the United States

was indebted to him in an amount exceeding that claimed

in the distress warrant. The present action was a suit by

the United States against defendant for the same account,

and claiming the same amount as had been claimed in the

warrant of distress. The Supreme Court, speaking

through Chief Justice Marshall, affirmed the decision of

the Circuit Court and (at p. 27) said:

"It is a rule, to which no exception is recollected,

that the judgment of a court of competent jurisdic-

tion, while unreversed, concludes the subject-matter

as between the same parties."
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That what Chief Justice Marshall said in United States

V. Nourse is still good law and that the principle of estop-

pel of a judgment still applies against the United States is

shown by Tait v. Western Md. R. Co., supra, which was

relied upon by this Court in Southern Pacific v. Van

Hoosear, supra.

The judgment which the appellee relies upon as bind-

ing upon the United States in the present case is a judg-

ment of the District Court in and for the Territory of

Hawaii sitting as a Court of Claims. The doctrine of res

judicata applies to judgments of the Court of Claims as

well as to the judgments of any other court of competent

jurisdiction. In United States v. O'Grady, 22 Wall. 641,

O'Grady had brought an action in the Court of Claims to

recover the proceeds of cotton sold under the Captured

and Abandoned Property Act. The United States ap-

pealed but had failed to enter a plea of set-ofif. Judgment

was rendered in favor of O'Grady. The Secretary of the

Treasury refused payment of the judgment without the

deduction of a sum which he claimed as a tax due the

United States. In order to get the question before the

Supreme Court, O'Grady filed a petition praying judg-

ment for the amount of the tax and the Government

pleaded that it was not indebted because the tax was due.

The Court of Claims gave judgment for O'Grady and the

Government appealed. At pp. 646-647 the Court said

:

"Judgment was recovered by the claimants for

the whole amount of the net proceeds of the cotton in

the original suit, and it is not even suggested that the
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United States filed any set-off or counterclaim in that

case, nor would it now make any difference if the

claim of set-off or counterclaim had been filed in that

case, for if filed and rejected the appropriate remedy

of the United States was by appeal to the Supreme
Court. Appeal to this court in such a case undoubt-

edly would lie; nor was that the only remedy left to

the United States, as the Court of Claims, on motion,

might grant a new trial in such a case, if it appeared

that any fraud, wrong, or injustice had been done to

the United States.

"But the United States did not appeal from the

judgment of the Court of Claims, nor does it appear

that any application in their behalf was made to that

court for a new trial, as expressly authorized by an

act of Congress . . . and it is equally certain that the

judgments of the Court of Claims, where no appeal is

taken to this court, are, under existing laws, abso-

lutely conclusive of the rights of the parties, unless a

new trial is granted by that court as provided in the

beforementioned act of Con^re5j/^( Emphasis added)

It is to be noted that the Supreme Court pointed out

that had the Government counterclaimed in the original

action and the decision been adverse, it would have been

bound by that judgment unless it appealed or obtained a

new trial. In the case at bar the claims which the Govern-

ment asserts to defeat appellee's right of compensation

were all forcibly asserted and urged in the damage suits.

The judgments in the damage suits stand unappealed

from and, as a consequence, the Government is bound by

every issue therein determined.

For additional cases in which the doctrine of estoppel

of a judgment was relied upon in actions against the
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United States in aid of the person claiming damages or a

money judgment, see Meigs v. United States, 20 C. Cls.,

181, in which the United States was held to be estopped

from setting up any defenses against a claim for services

by the claimant as supervising engineer on the ground that

a prior judgment for prior services rendered under the

same contract concluded the Government.

See also

—

Atlantic Dredging Co. v. United States, 35

C. Cls. 463, in which the United States was held estopped

in an action by a contractor to recover damages from the

United States for a breach of contract by a judgment ren-

dered in a prior action on the same contract in which

action the United States was plaintiff and in which the

jury had returned a verdict for the contractor.

As was succinctly said by this Court in George H. Lee

Co. V. United States, 41 Fed. (2d) 460 (CCA. 9th,

1930)—

".
. . If the government is not bound by an adverse

judgment, neither is the appellant . . . And, instead

of 'peace and repose of society', the result would be

chaos and endless turmoil."

In this case it was shown that the United States in a

prior proceeding filed a libel against cans of defendant's

product upon the charge that the cans were misbranded,

and a decree had been entered in favor of the defendant.

The Government brought the present proceedings against

other cans of the same preparation with the same issues

involved. The only difference between the two suits was
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that they related to two different shipments of the goods.

This Court held the Government estopped by a prior

decree.

Appellant cannot complain that the decision of Judge

Lymer which disposed of the major issues of law in the

damage suit was made on a motion to dismiss, because, as

we have above pointed out, the decision on the motion to

dismiss was incorporated in the decision upon the merits

subsequently filed after the trial and hence has become a

part of the judgment. That a judgment upon a motion to

dismiss is conclusive upon the parties, see Brooks, et al.

V. Arkansas-Louisiana Pipe Line Co., 11 Fed. (2d) 965

(C. C. A. 8th, 1935).

In the case at bar the decision, judgment, and other

pleadings in the damage suits hereinabove referred to,

wherein damages were recovered against the United

States for the interference with the vested rights of fishery

of this appellee in Pearl Harbor, have been pleaded

herein (Rec. 68) and have been relied upon by the ap-

pellee as a bar to the contentions made by the Government

in these proceedings aimed to prevent the appellee from

receiving full compensation for its vested property

rights. Appellee has gone further than was necessary

when it pleaded these matters. It is sufficient that they

were introduced in evidence. Under the local practice of

Hawaii any defense is available under a general denial.

Section 4091 Revised Laws of Hawaii 1935 provides

that the defendant shall file an answer "either admitting

all the facts stated in the petition to be true and denying
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that they are sufficient in law to support the plaintiff's

demand, which shall form an issue of law to be deter-

mined by the Court, or denying the truth of the facts

stated in the petition, which shall form an issue of fact

to be determined by the jury." It is obvious that this stat-

ute provides for only two types of answer—namely, a de-

murrer or a general denial. Furthermore, it is a matter

of general law that the defense of an estoppel in a prior

judment need not be pleaded specially but is conclusive

when the evidence with respect thereto is properly pre-

sented to the Court. See

—

Southern Pacific Railroad v. United States, 168 U. S.

1 (at 59);
Donald V. /. /. White Lumber Co., 68 Fed. (2d) 441

(at 442) (CCA. 5th, 1934);
T. B. Harms & Francis, Day & Hunter v. Stern, 229

Fed. 42 (at 47) (CCA. 2d, 1915)
;

David Bradley Mfg. Co. v. Eagle Mfg. Co., 58 Fed.

721 (at 722) (CCA. 7th).

V. THE FAIR MARKET VALUE OF THE FISH-

ERIES BELONGING TO THE JOHN II ES-

TATE, LIMITED, AS OF JUNE 17, 1932, IS

$90,000.

The Court found in its decision that the fair value of

the fisheries belonging to the appellee and condemned in

these proceedings was, as of June 17, 1932, the sum of

$90,000 (Rec. 81 ) . The judgment which has been entered

in this case decreed said sum to be the fair market value
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of said fisheries as of said date (Rec. 175). The sum of

$90,000 is made up of the following figures: $60,000 as

the value of the mullet rights in the fisheries, $20,000 as

the value of the pua rights, and $10,000 as the value of

the nehu rights (Rec. 81). The Government stipulated

(Rec. 322) that the value of the pua rights as of June 17,

1932, was $20,000, and that the value of the nehu rights

on the same date was $10,000 (Rec. 252). The sum of

$60,000 as the value of the mullet rights was arrived at

by capitalizing $3,600 a year at 6%. The sum of $3,600

is the fair annual market rental value of the commercial

mullet rights in said fishery, since the witness Chilling-

worth testified that $300 per month is the "reasonable

market value of the commercial mullet rights in the John

li Estate fisheries as of June 17, 1932" (Rec. 77, 273-274)

.

This testimony was not objected to.

In Part III of its brief (Appellant's brief, pp. 54-56),

the appellant contends that the Court was in error "in

finding that the fair June 17, 1932, market value of

appellee John li Estate's piscary rights in the sea fisheries

involved to be $90,000." The first reason advanced for its

contention is that the Court erred in receiving in evidence

the lease from the Oahu Railway and Land Company,

dated January 1, 1930, to the Aala Market (Ex. 25, Rec.

455), said lease covering the Honouliuli sea fishery. Mr.

Chillingworth had testified at the trial that in his opinion

there was no difference in the rental value of the appel-

lee's fisheries and the Honouliuli sea fishery. He testified

that the fair rental value of the mullet rights in the
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Honouliuli sea fishery was $300 a month net as of June

17, 1932. He also testified that the reasonable market

value of the commercial mullet rights in the John li

Estate fisheries was $300 per month net as of June 17,

1932 (Rec. 273-274). This testimony was given without

objection on the part of the Government. Mr. Chilling-

worth testified further, on cross examination, that the

physical condition of the Honouliuli and Waipio fisheries

is the same; that they are the same type of fishery; that if

the value of the Honouliuli fishery is anything to base

it by, he claims that the fishery of Waipio—"and he

doesn't believe anybody will dispute him, is the same as

Honouliuli and that the Aala Market who have a lease

on Honouliuli Fishery will give $300" (Rec. 279). Mr.

Chillingworth further stated, on cross-examination

—

"That he has placed the same value on the John
li Estate fisheries as the Honouliuli Fishery of the

Campbell Estate—$300.00 a month. That the pres-

ent physical condition of the two fisheries is alike;

that he has figures showing the catch from Honou-
liuli, which lives up to what it was; and that taking

into consideration the two fisheries, he believes they

are of the same value; that he knows what the people

who own the Honouliuli Fisheries thought they were
worth and what the li Estate thought their fisheries

were worth . . . That he has fixed in his mind the

value of the Honouliuli Fishery, and contends that

the Waipio Fishery is as good a fishery as Honou-
liuli, and basing it upon that proposition, if Honou-
liuli is worth $300.00 a month, then Waipio is worth
$300.00." (Rec. 280-281.)
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The lease between the Oahu Railway and Land Com-

pany dated January 1, 1930, reserved a rent of $3,000

(Rec. 455-459). Mr. Chillingworth testified that in his

opinion the value of the restricted area

—

".
. . as indicated on Respondent's Exhibit No. 5,

south of the Beckoning Point around Waipio Point

to Kekaa Point, in green crayon, containing 335

acres, is worth $200 a month net above taxes. . . .

That in his opinion the reasonable monthly rental

value, net above taxes, of the right to catch mullet

in the restricted area as of June 17, 1932, is $200."

(Rec. 274.)

An examination of Exhibit 5 shows that the area belong-

ing to this appellee in the "restricted area" running south

from Beckoning Point around Waipio Point to Kekaa

Point is more than twice the area of the Honouliuli sea

fishery in the "restricted area." The area of the Honou-

liuli sea fishery in the restricted area is 140 acres (Rec.

237). Thus there were 195 more acres belonging to this

appellee in the restricted area than there were belonging

to the Honouliuli sea fishery.

The Aala Market lease contains a provision that dur-

ing such times as the Government prohibits fishing in

certain areas of the Honouliuli fishery the reserved rental

shall be $1,800 instead of $3,000 (Rec. 456), a reduction

of $1,200 per year because of the restrictions. While the

lease was not conclusive evidence as to the market value

of the sea fisheries belonging to this appellee, it certainly

was evidence to be taken into consideration, along with
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the testimony given by the witness Chillingworth and the

other evidence before the Court, in arriving at a fair

market value for condemnation purposes.

On p. 55 of its brief, appellant contends the lower

court "rejected as meriting consideration the competent

fair market value evidence presented to it by the appel-

lant's witness Pollock, and elected to receive, accept and

abide by certain evidence which was not only speculative

as to value but concerned a fishery foreign to the case at

bar." We assume this refers to the admission of the Aala

Market lease. If so, we have already disposed of that

contention by showing such evidence was relevant and

that a proper foundation had been laid for its admission.

Appellant does not advance any reasons why the admis-

sion of the lease was error—we have only appellant's

statement that it was error to admit the lease. On p. 56

of its brief, appellant contends the trial court was in

error in admitting and adopting "not only testimony as to

speculative values but testimony of speculative values per-

taining to entirely different fisheries." The appellant then

contends that the trial court failed (Appellant's brief, p.

56) to "predicate its findings of the fair June 17, 1932,

market value of the piscary right in the fisheries in ques-

tion upon sufficient and competent evidence of fair market

value" and that this failure is "not only indicative of the

further error of the Court below in failing to grant a new

trial, but is upon the appeal error prejudicial to the appel-

lant warranting a reversal of the Court below."
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The "whys" and "wherefores" and what the appellant

may have in mind as a basis for such a contention are

entirely absent.

Unquestionably one of the alleged errors of the trial

court which appellant has in mind is the admission of the

Aala Market lease. We have clearly shown why it was

competent evidence to be considered along with the other

evidence in the case.

Appellant contends that the trial court was wrong in

its conclusions as to the value of the mullet rights in

appellee's fisheries because it considered the stipulation

entered into between the parties that the witness Chilling-

worth, if he were recalled, would testify as he had testified

in United States of America v. Shingle, Civil No. 290,

that the Honouliuli sea fishery "had a net rental value

per year of $3,600 as of the date of the filing of that suit;

and further that he testified that the value of the restricted

area in the Honouliuli sea fishery was $1800 net per year

rental value" (Rec. 327).

Why the admission of this stipulation was error is kept

a secret by appellant. We respectfully ask the Court in

this connection to carefully scan pages 54-56 of appel-

lant's brief. We submit there is no reason advanced there

why the evidence should not have been admitted other

than appellant's word for it. As we have pointed out

above, there was a proper foundation laid for this stipu-

lation and, even if there were not, it was merely cumula-

tive, as the witness Chillingworth stated several times not

only in his direct but cross examination that the value of
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the two fisheries was the same and that they had the same

physical characteristics (Rec. 273, 279, 280, 281). He
also testified in chief that the value of the commercial

mullet rights in the restricted area in the appellee's sea

fisheries was $2,400 per annum net.

Appellant contends, on p. 55 of its brief, that it was

stipulated subject to the exception and objection of the

appellant that

".
. . in the case of United States v. Shingle, et al..

Civil No. 290, appellee's witness Chillingworth had
testified that for the fishing rights in the Honouliuli

Fishery he would be willing to pay as rent $600 a

month or $3,600 a year."

This assertion is not supported by the record. The

record shows (Rec. 327-328) that it was stipulated be-

tween counsel for the Government and the John li Estate,

Limited, that if Charles Chillingworth were recalled he

would "testify as he testified in the case of United States

V. Campbell Estate Trustees, et al., that the net rental

value per year of the Honouliuli sea fishery was $3,600."

There is nothing in the stipulation whatever to the effect

that Chillingworth "would be willing to pay as rent $600

a month or $3,600 a year." Even the arithmetic of that

assertion is incorrect. The Government has evidently con-

fused the terms of that stipulation with the stipulation

that it had made in regard to the value of nehu—that is,

that the nehu rights in the fisheries belonging to the John

li Estate, Limited, were worth as of June 17, 1932,

$10,000 (Rec. 252). The witness Chillingworth testified
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that the sum of $600 per year net was the fair rental value

for the right to catch nehu in the fisheries (Rec. 276).

The witness Pollock stated in his testimony that he arrived

at values by capitalizing rental. It is apparent as a simple

matter of arithmetic that the sum of $10,000 stipulated

to by appellant and appellee is $600 capitalized at 6%
per annum.

Appellant also contends, on p. 56 of its brief, that not

only was the stipulation received "into evidence" but the

Court's decision indicates that it (Rec. 77) "adopted it

as controlling the issue of the fair market values in the

instant case." The reference to the record is to a portion

of the Court's decision where the Court states that

—

".
. . The court now decides and finds that the

preponderating evidence as to commercial mullet

values is as stated by Mr. Chillingworth, to-wit,

$3,600.00 per year, which capitalized at 6% is

$60,000.00, which the court will award to the li

Estate for the commercial mullet value of the four

fisheries here involved."

There is nothing in the decision which indicates in

any way that the stipulation which was made by the

parties and is recorded on p. 327 of the record was

adopted by the Court as a controlling factor in determin-

ing the issues as to the fair market value of the mullet

rights in appellee's sea fisheries. As appellee has already

pointed out, there is positive testimony of Mr. Chilling-

worth in the record to the efifect that the fair market value

of the right to catch mullet in the sea fisheries of the John
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li Estate, Limited, as of June 17, 1932, was $300 net a

month (Rec. 273, 274, 280).

When it came to determining values for the fisheries

condemned, the trial court really only had one problem

and that was the value of commercial mullet rights. As

has already been pointed out, the parties stipulated that

the value of the pua rights in the fisheries was $20,000

(Rec. 322), and that the value of the nehu rights was

$10,000 (Rec. 252). The Court then had to determine

the value of commercial mullet rights. The witness Pol-

lock testified for the appellant. His qualifications to

testify to the value of Hawaiian sea fisheries are founded

on two years' and nine months' observation. For his quali-

fications see Rec. pp. 216-217. Compare Mr. Chilling-

worth's qualifications (See Rec. 265-272).

The trial court decided to adopt the witness Chilling-

worth's opinion as to values. In this regard the Court

said it was adopting "evidence of value furnished by one

whose long familiarity with fisheries and their operation

and with the value of the various fishing rights incident

thereto renders him peculiarly competent and qualified

to give an expert opinion thereon" (Rec. 77).

Appellant contends, at p. 56 of its brief, that "in utiliz-

ing this evidence" (evidently referring to the stipulation

and to the receipt of the Aala Market lease) the Court

below erred in determining $90,000 to be the fair market

value of the piscary rights in the fisheries in question, and

appellant contends that the utilization of such evidence

is not an instance of a conflict of sufficient evidence upon
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the issue, but is an occasion where "the Court below re-

jected the sufficient and substantial evidence as to market

value and adopted not only testimony as to speculative

values but testimony of speculative values pertaining to

entirely different fisheries."

What we have said above we believe sufficiently dis-

poses of this suggestion. What the Court did was to

accept the evidence of the witness Chillingworth rather

than the evidence of the witness Pollock. There is abso-

lutely no reason advanced in the appellant's brief that in

doing so the lower court committed error.

The trial court having found that the witness Chill-

ingworth's testimony was the "expert evidence of value

furnished by one whose long familiarity with the fish-

eries and their operation and with the value of the various

fishing rights incident thereto" and that Mr. Chilling-

worth was accordingly rendered "peculiarly competent

and qualified to give an expert opinion thereon," and that

the evidence of the witness Pollock was based almost en-

tirely on "rental actually received," and that Pollock's

testimony was "overborne" by Mr. Chillingworth's expert

testimony and that "the preponderating evidence as to

commercial mullet values is as stated by Mr. Chilling-

worth" (Rec. 11)^ this Court is confronted then with the

question as to whether or not it will disturb the findings

of the lower court, which court is the sole judge of the

credibility of witnesses before it, and the weight to be

given their testimony.



99

The rule in this regard on matters on appeal is that

the Appellate Court will not review the findings of the

trial court made in the face of conflicting evidence unless

it appears from the record that the Court has decided

against the overwhelming weight of the evidence. This

principle has been reiterated many times by this Court.

See:

Moore v. Moore, 121 Fed. 737, 738 (CCA. 9th,

1903), wherein the Court said (at p. 738) :

".
. . The conclusion of the trial court upon the

conflicting evidence of the facts involved in the con-

troversy will not be reviewed in this court, unless it

is shown to have been obviously opposed to the

weight of the evidence. Tilghman v. Proctor, 125

U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; Kimberly
V. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764;
Tate V. Holmes, 22 CCA. 466, 76 Fed. 664; North
Am. Exploration v. Adams, 45 CCA. 185, 104 Fed.
404."

Also Leggatt v. McLure, 234 Fed. 620, 621 (CCA. 9th,

1916) to the same effect:

"The findings of fact are all based upon evidence

which is conflicting, and which was taken in open
court, and they will not be disturbed by this court,

in the absence of a showing that in arriving at the

same, the court below erroneously applied some rule

of evidence or found contrary to the decided weight
of the testimony. Moore v. Moore, 121 Fed. 737, 58
CCA. 19; Tilghman v. Proctor, 125 U. S. 136, 8

Sup. Ct. 894, 31 L. Ed. 664; Tate v. Holmes, 76 Fed.

664, 22 CCA. 466."
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See also:

Babbitt Bros. v. New Home, 62 Fed. (2d) 530, 533;
Clements v. Coppin, 61 Fed. (2d) 552, 557 (CCA.

9th, 1932)
;

Ebner Gold Min. Co. v. Alaska-Juneau Min. Co.,

210 Fed. 599, 603.

In order to avoid the application of this rule, appel-

lant naively contends that its assignment of error does not

present the question of conflicting evidence as to market

value but that the situation is rather one where the Court

rejected the reliable evidence of market values which it

had before it in favor of speculative evidence. Appellant

gives no reasons to support its assumption that the Court

based its decision on speculative evidence, nor does appel-

lant cite any cases in support of its assumption. There is

nothing speculative about Mr. Chillingworth's testimony.

The only testimony before the Court was with regard to

the fair value of the fisheries for the purpose of fishing

—

its only possible and its actual use.

VI. THE TRIAL COURT PROPERLY AL-
LOWED APPELLEE, AS PART OF JUST
COMPENSATION, DAMAGES OCCA-
SIONED BY THE TEMPORARY, PARTIAL
TAKING OF ITS FISHING RIGHTS FROM
1924 TO 1932.

A. STATEMENT OF FACTS.

On September 21, 1908, a judgment was entered (as

of September 11, 1905) validating appellee's vested right

in the sea fisheries herein sought to be condemned (Rec.
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350). Appellee was in the continued, uninterrupted use

and enjoyment of the Waipio, Hanapouli, Homaikaia,

and Miki fisheries from 1897 until the month of July,

1918. During that month, the Commandant of the Naval

Station at Pearl Harbor forcibly prevented and pro-

hibited the appellee from exercising its right of fishery

in certain portions of its sea fisheries. The Commandant

in so acting was enforcing the regulations promulgated

by the Secretary of the Navy (Article P. 4091, navy regu-

lations) under authority of an Act of Congress dated

August 22, 1912 (Sec. 9959, U. S. Compiled Statutes). In

spite of repeated efforts by the appellee and its counsel to

have the prohibition withdrawn, the Government per-

sisted in prohibiting fishing in the areas covered by the

regulation and, as a matter of fact, maintained a patrol

there to prevent fishing (Rec. 425).

Failing in its efforts to get compensation for loss of

revenue occasioned by the enforcement of the same, ap-

pellee sued the United States under the Tucker Act in the

United States District Court for the Territory of Hawaii

on May 17, 1924. In the suit, the plaintiflf asked for dam-

ages suffered by it as a result of the prohibition. The suit

was entitled "John li Estate, Limited, Plaintiff, v. The

United States of America, Defendant, Civil No. 147"

(Rec. 353) . After a trial was had on the merits, judgment

was entered in said case in favor of the plaintiff and

against the United States for its damages (Rec. 437) . The

amount of the damages was subsequently paid by the Gov-

ernment (Rec. 289). No appeal was taken by the Gov-
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ernment from the judgment. The Government, however,

in spite of the suit, and continuing the policy announced

by the Secretary of the Navy that the owners who had

been forbidden to fish in certain areas of their fisheries

could seek legal redress for the wrongs thus occasioned

them (Rec. 426), persisted in enforcing said regulations

in Pearl Harbor, and accordingly appellee, in 1930, filed

another suit against the Government under the Tucker

Act for damages for the six-year period subsequent to

May 18, 1924 (Rec. 80). This suit, while at issue, is still

pending, with the regulations still in force and the right

of fishery of this appellee continually interfered with

since 1918 (Rec. 252, 289, 278, 279).

On June 17, 1932, the appellant filed these proceed-

ings to condemn the vested rights of fishery of the appellee

in the Waipio, Hanapouli, Homaikaia, and Miki sea

fisheries.

At the trial of the case below, the appellee was al-

lowed, over the objection of the Government, to amend

its answers so as to ask for damages suffered by it after

1924, which were occasioned by the continued enforce-

ment of the aforesaid restrictions. The appellant urges

that it was error for the trial court to allow the amend-

ment to the answer (Appellant's brief, p. 57).

The appellee amended its answer by adding two new

paragraphs thereto and by changing the prayer of its an-

swer to correspond to the new matter raised in the two

new pararaphs. In paragraph VII of its amended answer

it alleged that it had been uninterrupted in its right to
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use, enjoy and derive revenue from the Waipio, Homai-

kaia, Hanapouli, and Miki sea fisheries until the month

of July, 1918, at which time it was forcibly prevented

from exercising its rights of fishery in certain portions of

its sea fisheries by the Commandant at Pearl Harbor pur-

suant to regulations issued by the Secretary of the Navy
under the power purported to be in him vested by Act of

Congress of August 22, 1912 (Sec. 9959, U. S. Comp.

Stat.), and that ever since that date it has been and still

is prevented and forbidden by the action of the several

commandants at the Naval Station at Pearl Harbor from

exercising its rights of fishery; that on the 17th day of

May, 1924, it instituted an action against the United

States of America to recover from it the value of the fish-

ing rights of which it had been deprived by the Govern-

ment for the period from July, 1918, to the date of the

action, said cause being entitled "John li Estate, Limited,

PlaintifiF, v. United States of America, Defendant, Civil

147," which cause of action was filed in the United States

District Court in and for the Territory of Hawaii, and

that after a trial was had in said matter a decision was

filed in favor of the plaintiff and against the defendant

by Honorable William B. Lymer, a judge of said Court,

and that decision found that the action of the Government

in forbidding the exercise of the respondent's rights of

fishery constituted a "taking" of private property for

which compensation was impliedly promised and pay-

ment of which was guaranteed by the Fifth Amendment;

that predicated upon said decision a judment was entered
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on October 17, 1928, in favor of the plaintiff and against

the defendant for the amount prayed for, and that said

judgment was not appealed from by the United States

and the amount of the judgment had been paid in full;

that the action of the United States through its officers

constituted, and still constitutes, a "taking" of private

property for public use without payment of just compen-

sation, contrary to the Fifth Amendment of the Constitu-

tion, and that respondent has not received damages or

compensation for the taking of its property for the period

subsequent to July 17, 1924; that the reasonable rental

value of the right of fishery in the area in question has

been and is since prior to 1924 $2,400, net above taxes,

per year, and that by reason of the taking of said right

of fishery respondent has been deprived of $2,400 a year

commencing as of May 17, 1924, and continuing until the

date of the payment of the award to be made in the con-

demnation suit, together with interest thereon at the rate

of 8% per annum to the date of payment. Paragraph

VIII alleges that on or about July 1, 1918, the Command-

ant at Pearl Harbor, pursuant to regulations issued by

the Secretary of the Navy under the power purported to

be in him vested by Act of Congress of August 22, 1912,

Section 9959, U. S. Compiled Statutes, and the executive

order of the President of the United States of September

23, 1912, forbade aku boats from entering the waters of

Pearl Harbor; that it is unprofitable to catch nehu and

iao in small boats or in any way except by catching them

from aku boats, and that the action of the United States
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Government through its Commandant at Pearl Harbor

deprived the respondent of its market for nehu and iao

and any opportunity of obtaining any benefit of its right

to catch nehu and iao in the sea fisheries sought to be

condemned in these proceedings; that ever since said time

aku boats have been prevented by the action of the several

commandants of Pearl Harbor from entering Pearl Har-

bor, thus continuing to deprive the respondent of a market

for the nehu and iao in its sea fisheries and of any oppor-

tunity of obtaining any benefit of its right to fish for nehu

and iao in its said fishery, and that said act constituted,

and still constitutes, a taking of private property for pub-

lic use without payment of just compensation therefor,

contrary to the Fifth Amendment of the Constitution of

the United States; that respondent has not received dam-

ages or compensation for the taking of its property from

July 1, 1918, and that the reasonable market rental value

of the right to take nehu and iao in the sea fisheries sought

to be condemned in the condemnation proceedings prior

to and since 1918 has been and is $600 net above taxes per

year, and that by reason of said taking respondent has

been deprived of $600 per year commencing as of July 1,

1918, and continuing until date of payment of the award

to be made in the condemnation proceedings, together

with interest thereon at the rate of 8% per annum to the

date of payment.

The prayer was amended so as to pray for damages

and compensation in the amounts asked for in paragraphs

Vn and VIH, including interest (Rec. 67-71).



106

The Court in its decision awarded the appellee fair

compensation for the taking of its vested right of fishery

in Pearl Harbor in the condemnation suit, said value be-

ing determined as of the date of the filing of the suit,

to-v^^it: June 17, 1932, together w^ith the sum of $3,000 for

each year from May 18, 1924, to June 17, 1932, as just

compensation for the partial taking of appellee's fishing

rights for the period from May 18, 1924, to June 17, 1932,

together with interest at 8% per annum on each year's

award to the date of judgment, said figure being made up

of the sum of $2,400 per year for the loss of revenues from

mullet fishing, and $600 per year for the loss of nehu

rights.

At the trial of these proceedings the following stipu-

lations were entered between the counsel for the parties

:

"It was admitted by counsel for the Government
that fishing has been prohibited in the channels in the

restricted areas, as shown by the evidence in the suit

of John li Estate, Limited, vs. United States of

America, Civil No. 147 of this Court, since 1918."

(Rec. 251-252.)

The restricted areas are the areas south from Beckoning

Point down the Waipio Peninsula around Waipio Point

and north to Kekaa Point. (See Decision, John li Estate,

Limited, v. United States of America, Civil 147, Rec. 424,

425.)

At the trial the witness Chillingworth testified that in

his opinion the fair rental of the commercial mullet rights

in the restricted area of the appellee's fisheries was $200
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a month, net above taxes, beginning with the year 1924,

and for each month in each year for the years 1924 to

and including 1933 (Rec. 274-276).

With respect to nehu, the following stipulation was

made:

"It was stipulated by counsel for the Petitioner

and counsel for John li Estate, Limited, that Navy
permits to enter and navigate the waters of Pearl

Harbor have been refused to all aku boats, used for

the purpose of fishing for aku, since January 1, 1923.

"It was stipulated by counsel for Petitioner and
counsel for the John li Estate, Limited, that regula-

tions which resulted in keeping aku boats out of

Pearl Harbor and prohibiting fishing in the re-

stricted area in Pearl Harbor were issued by the

several Commandants of Pearl Harbor under regu-

lations issued by the Secretary of the Navy pursuant
to authority granted him by Presidential Proclama-
tion dated September 23, 1912, under Act of Con-
gress approved August 22, 1912. 37 Stat. 341." (Rec.

252.)

The record in this case is absolutely clear and un-

equivocal that from and after 1918 the appellee was pro-

hibited by the Government from fishing in the portion of

its fisheries lying in the area south from Beckoning Point

around Waipio Point and north to Kekaa Point. Not

only was this fact stipulated to but was admitted by Com-

mander Pollock in his testimony and was also testified to

by Mr. George li Brown, manager of John li Estate,

Limited. The District Court in its decision in Civil 147

found the prohibition to be continuous during the period

from 1918 to 1924.



108

The record is also absolutely clear, without even a

suggestion to the contrary, that aku boats were forbidden

to enter Pearl Harbor from and after January 1, 1923,

pursuant to regulations promulgated by the Secretary of

the Navy under the authority of an Act of Congress. In

order to catch nehu, a bait fish, it is necessary for aku

boats to enter Pearl Harbor. Aku boats are built for fish-

ing for bonito. Bait tanks are built in the bottom of the

boats with perforations which will permit the incoming

of fresh salt water to keep the bait alive. Aku boats have

engines of sufficient horsepower so that they can follow

the birds when fishing and be able to get to the aku. The

boats are manned mainly by alien Japanese (Rec. 92).

If aku boats are not permitted to go into Pearl Harbor

for the purpose of obtaining access to the fisheries, the

right to catch nehu in the fisheries is valueless (Rec. 285,

294-295,298).

At the trial below it was stipulated that the fair mar-

ket value of the nehu rights in the sea fishery as of June

17, 1932, was $10,000 (Rec. 252, 253). Mr. Chilling-

worth testified that the annual market rental value of the

fishery for nehu was $600 net per year (Rec. 276) . $10,000

is $600 capitalized at 6%. Mr. Chillingworth also testi-

fied that $600 net per annum is the fair rental value of

the right to catch nehu in said fishery for each year from

1923 down through and including the year 1933 (Rec.

277).

The Court below found on the basis of the testimony

and the stipulations that there had been a continuous par-
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tial taking of appellee's right of fishery for the years 1924

to 1932 entitling it to compensation, and that the annual

loss with respect to commercial mullet was $2,400 and

that the annual loss with respect to nehu was $600. The

Court accordingly gave judgment for $3,000 for each

year from May 18, 1924, to June 17, 1932, together with

interest on each annual award to date of judgment (Rec.

81, 175, 176).

B. THERE HAS BEEN A CONTINUOUS "TAKING"
OF A PORTION OF THE FISHING RIGHTS OF
APPELLEE, JOHN II ESTATE, LIMITED, SINCE
1918.

In this portion of the brief the arguments which we

have advanced under subdivisions A and C of Section III

above and the authorities cited in support thereof are

applicable.

There is no question but that through the enforcement

of regulations issued by the Secretary of the Navy pursu-

ant to Congressional authority the appellee was absolutely

prohibited from exercising the right of fishery within the

restricted area in the waters of Pearl Harbor, and its right

to catch nehu within any part of all of its sea fisheries was

rendered valueless so long as the restrictions remained in

force. Such a prohibition of an exercise of a vested prop-

erty right constitutes a taking of private property within

the meaning of the Fifth Amendment of the Constitution

and requires the payment of just compensation by the

United States.
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In United States v. Cress, supra, as a result of a dam

constructed upon a navigable river the lands of the plain-

tiff which bordered a non-navigable tributary of said

river were subject to intermittent overflows which re-

sulted in a substantial depreciation in their value. The

Court held that as a result of such intermittent overflows

there was a direct invasion and taking of plaintiff's prop-

erty, which, since the United States did not claim title to

said lands, raised an implied promise to pay the damages

suffered. There was also a ford across the tributary on

which plaintiff's lands bordered which gave easy access

to his property and as a result of the acts of the United

States the ford was destroyed. Plaintiff was also awarded

damages because of the loss of the ford.

In United States v. Kelly, et al., which was a com-

panion case decided with United States v. Cress, the flow

of water away from the plaintiff's mill located on another

tributary of the navigable river upon which the Govern-

ment had erected its improvement was impeded. The

Court held that the interference with plaintiff's mill con-

stituted a "taking" which entitled him to compensation.

These facts are particularly applicable to the question

of appellee's right to damages because in neither United

States V. Kelly nor United States v. Cress was the taking

complete. In the present case there has been a continuous

temporary taking of a portion of the appellee's rights of

fishery.

In United States v. Lynah, supra, the Government, by

the construction of a dam, retaining walls, and other ob-
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structions in the bed of the Savannah River, caused the

water to be kept back so as to be elevated above the

natural height of the river. The water backed up against

the embankment on the river and invaded the plaintiff's

lands, destroying their drainage and leaving them useless

for all practical purposes. The Supreme Court of the

United States held that the foregoing action constituted

a taking of property without due process of law within

the scope of the Fifth Amendment and implied a contract

on the part of the Government to pay the damage in-

curred. See also. United States v. Welch, 217 U. S. 333.

The activities in which the United States was engaged

and which resulted in injury to the plaintiffs in United

States V. Cress and United States v. Lynah and which

further resulted in a judgment for damages against the

United States, were the construction of public works in

the aid of navigation. Nevertheless the Supreme Court

held that there was such a direct invasion and taking of

the plaintiff's property that the United States was liable

in damages therefor. No more direct invasion and taking

of property can be imagined than an absolute prohibition

of its use. Under the regulations of the Secretary of the

Navy the appellee was forbidden to exercise its vested

rights of fishery in a designated portion of the waters of

Pearl Harbor and its right to catch nehu in any part of its

fisheries was rendered valueless so long as the restrictions

remained in force.

It is not necessary that there be an actual physical

taking of property in order that the property may be
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taken without due process of law—it is sufficient that the

value be diminished or that the use of the property be

limited. As was said by the Supreme Court in Pumpelly

V. Green Bay Co., 13 Wall. 166, it is not necessary that

property should be taken, in the narrowest sense of the

word, to bring the case within the protection of the Fifth

Amendment. There may be such serious interruptions

to the common and necessary use of property as will be

equal to a taking within the meaning of the Constitution.

The holding in United States v. Cress and United

States V. Lynah was upon the theory that where the Gov-

ernment takes private property to which it asserts no title

for a public purpose, to-wit: in aid of navigation, an

implied promise to pay for such property is raised against

the Government. In the present case the appellant has

never asserted or claimed any title to the plaintiff's vested

rights of fishery. It has recognized such rights in the

Organic Act, Sections 95 and 96, and in its answer in

Civil 147 (Rec. 410). It has recognized such rights in

the statute authorizing the institution of these condemna-

tion proceedings, and the appellant in its brief has ad-

mitted that appellee has vested private rights.

Appellant at p. 61 of its brief contends that the Navy

Regulations did not amount to an appropriation of appel-

lee's fishing rights but were rather "an incidental conse-

quence to be endured for the public good." Sanguinetti

V. United States, 264 U. S. 146, and Christman v. United

States, 74 Fed. (2d) 112 (CCA. 7th), are cited in sup-

port of the Government's assertion. The Sanguinetti case
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has no application to the facts in the case at bar. In that

case the Government constructed a levee and built a con-

necting canal for the purpose of preventing the deposit

of sediment in the bed of a navigable channel during

times of high water. Both before and after the construc-

tion of the levee plaintiff's lands were subject to some

overflow. In the suit under the Tucker Act for the dam-

ages thus sustained the Court dismissed plaintiff's petition

and after approval of the doctrine in Pumpelly v. Green

Bay Co., supra, United States v. Cress, supra, and United

States V. Lynah, supra, held that if by virtue of the im-

provement the flooding of the plaintiff's lands was in-

creased, the extent of the increase was purely conjectural

and that, if there w^as any impairment of value, the extent

of that did not appear. The Court further observed that

if by virtue of this improvement there was some inciden-

tal injury done to the plaintiff's lands it was purely conse-

quential to the exercise of the Government's paramount

right to regulate and improve navigation.

In Christman v. United States, supra, plaintiff sued

the Government under the Tucker Act for damages to

his land sustained as a result of a partial flooding during

certain seasons of the year, claiming that such flooding

was caused by the construction of a dam in the Ohio River

which raised the water level back of the dam. The Court

denied relief, stating that the seasonal flooding of plain-

tiff's lands was due only in part to the raising of the dam.

The Court applied the doctrine of Sanguinetti v. United

States and stated that if any damages resulted they were
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indirect, consequential, and inextricably mingled with

the intervention of other elements.

Neither of these cases has any application to a direct

invasion of property rights such as the prohibition of the

exercise of appellee's vested rights.

Where the prohibition by the Government constitutes

a "taking" of private property, the title to which it does

not claim in itself but admits to be in others, the Govern-

ment cannot change what would otherwise be clearly a

"taking" by claiming, if it does so in fact claim, that it

was acting pursuant to its paramount right to regulate and

improve navigation. United States v. Cress and United

States V. Lynah, supra. We submit that under the facts

before this Court there is nothing to show that the Gov-

ernment, in issuing and enforcing the regulations, was

acting in the aid or improvement of navigation. The clear

inference to be made from all of the facts and circum-

stances in the case is that the Government was acting

under its power of public defense.

The following cases establish that when the Govern-

ment takes private property in aid of the public defense,

it must pay just compensation for the property so taken.

In United States v. North American Transportation

and Trading Co., 253 U. S. 330, a general of the United

States army took possession of land for an army post and

thereafter recommended that the Secretary of War use

the site as such. Pursuant to his recommendation the

President issued an order setting said tract aside for mili-

tary purposes, and subsequently the Secretary announced
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it as a military reservation. The owner of the land sued

the United States Government in the Court of Claims

under the Tucker Act and the Court held that, while the

general had no authority and while his acts without

authority created no liability on the part of the Govern-

ment, still the continued holding of the possession of the

land after the announcement of the Secretary of War was

such an appropriation as would create an implied contract

on the part of the Government to pay for the same. The

Court in its opinion said, at p. 333

:

"When the Government, without instituting con-

demnation proceedings, appropriates for a public use

under legislative authority private property to which
it asserts no title it impliedly promises to pay there-

for. United States v. Great Falls Manufacturing Co.,

1 1 2 U. S. 645 ;
United States v. Lynah, 1 88 U. S. 445,

462, 465; United States v. Cress, 243 U. S. 316, 329."

In Duckett v. United States, 266 U. S. 149, cited in

Phelps V. United States, 274 U. S. 341, there was a suit

against the United States to recover the value of the use

of claimant's interest in a certain pier which he held

under a lease. The President of the United States, through

the Secretary of War pursuant to an Act of Congress, took

possession of the pier as a war measure in January, 1918,

for such time as might be necessary. The Supreme Court

of the United States held that the action of the Secretary

of War constituted a "taking" which implied a contract

on the part of the United States to pay just compensation.

The Court held that although the United States Govern-
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ment did not take the fee, it proceeded in rem as in emi-

nent domain and assumed to itself by paramount power

and authority possession and control of the piers against

all the world. In the course of its opinion the Court said,

at p. 151 : "A right may be taken by simple destruction for

public use." (Emphasis added.)

In Campbell v. United States, 266 U. S. 368, an action

was brought by the plaintiff to recover compensation for

land taken by the Government during the world war to

be used as a part of a site for a plant for the production

of nitrates. In that case an army officer, acting under the

direction of the Secretary of War and without obtaining

consent of the property owner or instituting condemnation

proceedings or making any compensation therefor, took

possession of a portion of the plaintiff's lands. After the

signing of the Armistice the project was abandoned. An
Act of Congress authorized the President and Secretary

of War to purchase and condemn lands to meet the public

exigencies. The Supreme Court of the United States held

the foregoing constituted a "taking" and raised an im-

plied promise by the United States to compensate plain-

tiff for its loss. The Court further held that the plaintiff

was entitled to such a sum as would put him in as good

a position pecuniarily as he would have been in if his

property had not been taken.

In Phelps V. United States, 274 U. S. 341, a pier under

lease to the plaintiff was requisitioned by the War De-

partment during the war. Plaintiff sued the Government

for value of the use of the pier. The Court held there was
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a taking giving rise to a promise to pay which entitled

the owner to compensation from the date of the taking.

In Liggett & Myers v. United States, 274 U. S. 215,

there was an action brought against the United States to

recover the value of tobacco requisitioned by the Govern-

ment from the plaintiff for the army and navy corps dur-

ing the world war. The plaintiff contended the tobacco

had been taken from him under the Government's power

of eminent domain and that he was entitled to its value at

the time of the taking. The Court held that plaintiff's

property was taken by eminent domain and gave him the

value of the tobacco from the time of the taking, together

with interest thereon from said date.

It is submitted that the foregoing cases conclusively

establish that the appellant's action in enforcing prohibi-

tory regulations with respect to appellee's rights of fishery

in the waters of Pearl Harbor constituted a continuous

taking of a portion of appellee's property.

Assuming that the appellant, in prohibiting fishing in

certain portions of Pearl Harbor and in forbidding aku

boats to enter Pearl Harbor, as a matter of fact acted

under its power to regulate and improve navigation in aid

of commerce, this cannot be availed of by the appellant to

deny there was a "taking" under the facts of the instant

case. Such prohibition results in a direct invasion and not

consequential damages.

We have hereinabove pointed out that the rights of

the appellee in its fisheries in Pearl Harbor have been

validated and exercised at the implied invitation of the
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appellant. In Monongahela Nav. Co. v. United States,

supra, the Government was held responsible for the lock

and dam which it condemned in the aid of navigation and

also for the loss of the right to take tolls which the Com-

pany lost as a consequence of the taking of the lock and

dam. The doctrine of the Monongahela Nav. Co. case is

one of implied invitation and disposes of the applicability

hereto of such cases as Lewis Blue Point Oyster Co. v.

Briggs, supra, and other cases relied upon by the Govern-

ment.

In Section III-C of this brief we have shown that the

appellee's rights of fishery have been perfected at the im-

plied invitation of the appellant. We are inclined to think

that this is an understatement. We submit that Section 96

of the Organic Act is not an implied invitation, but is an

express invitation, and, even more, a command to appellee

under penalty of loss to validate its rights of fishery. This

being so, there can be no doubt that the doctrine laid down

in Monongahela Nav. Co. v. U. S., supra, applies to the

present case. The rights of the appellee having been per-

fected at the invitation of the appellant, it does not now

lie in the mouth of the appellant to assert that it is not

"taking" private property within the meaning of the Fifth

Amendment when it directly invades appellee's property

and prohibits its use. That the appellee has perfected its

rights of fishery at the invitation of the Government and

that it does not lie in the mouth of the Government to

deny to appellee just compensation when it interferes with

and takes such right, and that it has interfered with and
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taken rights of the appellee within the meaning of the

Fifth Amendment, are res judicata in these proceedings

by virtue of the unappealed judgment in Civil 147.

C. BY THE ESTOPPEL OF A JUDGMENT BINDING
UPON THE APPELLANT, IT IS INCONTROVERT-
IBLY ESTABLISHED IN THESE PROCEEDINGS
THAT THE REGULATIONS ENFORCED IN
PEARL HARBOR RESULTED IN TAKING AP-
PELLEE'S PROPERTY WITHIN THE MEANING
OF THE FIFTH AMENDMENT.

That there has been a "taking" by the enforcement of

the regulations promulgated by the Secretary of the Navy

is res judicata in these proceedings by virtue of the deci-

sion and judgment entered in Civil 147 (Rec. 420, 427).

The doctrine of res judicata has been presented and

discussed in Section IV of this brief. We will now apply

the principles of that doctrine to the matter of the appel-

lee's right to recover its past damages for the years since

1924.

In John li Estate, Limited, v. United States of Amer-

ica, Civil No. 147, the appellee, John li Estate, Limited,

by an action under the Tucker Act asserted exactly the

same right to damages for the years 1918 to 1924 as now

asserted for the years 1924 to 1932. Every defense which

the appellant has raised in the present proceedings against

the merits of the claims of this appellee was raised and

adjudicated against the appellant in Civil No. 147. The

judgment in Civil No. 147 was not appealed from and we

submit that the fundamental principle of the law of estop-
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pel by judgment bars the appellant from relying upon the

defenses which it has relied upon herein and that that

fundamental principle concludes the appellee's right to

compensation for the years 1924 to 1932 for the damages

suffered from the continued enforcement of the identical

naval regulations in Pearl Harbor which were presented

to and passed upon by the Court in Civil No. 147.

If the regulations in question had been promulgated

and enforced against the appellee by a private individual

rather than the Government, the result would have been

to establish in the appellee's favor causes of action in the

nature of a continuing trespass for which the appellee

would have been entitled to bring successive actions for

damages so long as the regulations remained in force. The

regulations so promulgated would be in the nature of an

abatable nuisance. Where the Government by its action

temporarily interferes with the vested private property

rights of an individual, an implied promise arises on the

part of the Government to pay just compensation for the

interference and deprivation of the use which it has

caused, since it cannot be sued in tort. We submit that

the cases which have been decided involving continuing

trespass are directly analogous to the case at bar, because

in a case of continuing trespass and in the case at bar the

act complained of gives rise to a continuing or recurring

obligation on the part of the person causing the damage.

It is the doctrine of the cases involving continuing

trespass that if the plaintiff recovers judgment in his first

suit against the defendant for the act complained of, such
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judgment is res judicata in his favor in subsequent pro-

ceedings for later damages on every issue therein raised

and determined except the question of the amount of dam-

ages. The prior judgment is res judicata on his right to

recover.

In Freeman on Judgments, Sth ed., Vol. 2, the v^riter

says (at p. 1491) :

"A former judgment is conclusive in a second

suit between the same parties where the same legal

right as that involved in the former suit comes again

in issue although the second suit is on a different

cause of action. This applies to successive suits

brought on a continuing or recurring obligation.

Thus in a second action for damages from a continu-

ing nuisance or trespass, the judgment in a former
action for damages from the same nuisance or tres-

pass is conclusive as to the rights of the parties, except

as they may be affected by a material change in the

conditions in the interim. If judgment was for the

plaintiff it conclusively establishes his right to any
further damages shown to have resulted from the

same cause. And the mere fact that some changes in

the conditions may have occurred is immaterial if

they are not shown to have affected the result, as

where changes in a railway trestle obstructing the

flow of a stream do not affect the continued flooding

of land caused by the obstruction."

Kelly V. City of Cape Girardeau, 284 S. W. 521 (Mo.

1926), was an action for damages caused from overflow

of plaintiff's property by surface water from the street

of defendant city. Plaintiff had brought a prior suit for

damages against the city caused by overflow of his prop-
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erty from surface waters and had recovered judgment. In

the second suit plaintiff pleaded as res judicata the ques-

tions decided in the first suit, leaving open the issues

raised by the pleadings of changed condition brought

about by the city in placing an additional discharge pipe

in the street. The trial court reopened the controversy in

so far as the changed conditions, affected by the installa-

tion of the new pipe, were concerned, but held that every

fact put in issue in determining the first case could not be

disputed in the second case. The Court then heard the

case on merely the new issue injected therein. The appel-

late court held that this was proper and that in the second

suit brought by the property owner for recurring dam-

ages, every right, question, or fact in issue in determining

the first case was res judicata, and the only issue before

the Court was how changed conditions, by reason of the

added drain, affected the City's liability. The Court said

in the course of its opinion, speaking of the doctrine of

an estoppel of a judgment (at p. 524) :

".
. . The doctrine is a principle of universal jur-

isprudence; it is a part of the legal system every-

where. Wisdom and time have seasoned this prin-

ciple of the law, that an existing final judgment
rendered upon the merits without fraud or collusion

by a court of competent jurisdiction upon a matter

within its jurisdiction, concludes the rights of the

parties in a subsequent suit on the points and matters

in issue in the first suit. Public policy and the inter-

est of litigants alike require that there be an end to

litigation. We have not overlooked the distinction

that there is a difference in the effect of the judgment
as a bar to estoppel against the prosecution of a sec-
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ond action upon the same claim or demand and its

effect as an estoppel in another action between the

same parties upon a different claim or cause of action.

In the latter case—that is, where the suit is between
the same parties upon a different claim or demand

—

the judgment in the prior action operates as an estop-

pel only as to those matters in issue or points contro-

verted, upon the determination of which the verdict

and judgment was rendered. In considering such
cases, into which class our case falls, the inquiry must
always be as to the point or question actually litigated

and determined in the original action, and upon such
matters only is the former judgment conclusive in

another action. See 15 Ruling Case Law, 428. This
rule the trial court followed in passing upon the

pleadings, in hearing the evidence, and in the instruc-

tions to the jury. The situation as affected by the new
conditions; that is, the placing of an additional 18-

inch pipe, was fully presented. The question of the

damages resulting notwithstanding such changed
conditions was properly covered."

Bush V. Stephens, 197 S. W. 1157, was a suit to re-

cover damages suffered during the years 1913, 1914, and

1915, as a result of the overflow of plaintiff's lands caused

by the negligent construction of a railroad over a water-

course. The defendant in this action was the receiver of

the railroad company and in a prior suit between the

plaintiff and the railroad the Court had awarded a judg-

ment in plaintiff's favor for damages in years prior to

1913. It was stipulated that since the first suit there was

an addition to the railroad's trestle and an enlargement

of the passage for water. The evidence showed that this

change in condition did not lessen, prevent, or affect in
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any manner the overflow caused by the negligence of the

railroad company. The Court directed a verdict for the

plaintifif on the ground that defendant's liability was res

judicata as a result of the former judgments which had

not been appealed from. The Court said, in the course of

its opinion (at p. 1 158) :

".
. . In Edward's v. Wallace, 108 Ark. 574, 578,

158 S.W. 1073, 1075, Ave said:

" 'The estoppel resulting from the thing ad-

judged does not depend upon whether there is the

same demand in both cases, but exists, even although

there be different demands, where the question upon
which the recovery of the second demand depends
has, under identical circumstances and conditions,

been previously concluded by a judgment between
the parties or their privies.'

"It follows that the court was correct in holding
that the doctrine of res judicata applied in favor of

the appellees, under the facts of this record, and did

not err in directing a verdit in her favor."

This case is directly applicable to the case at bar.

For a general discussion of the doctrine here con-

tended for by the appellee, the Court is referred to Mc-

Kee V. Producers' & Refiners' Corp., et a/., 41 Pac. (2d)

466 (1935). In the course of its opinion the Court said

(at p. 468) :

".
. . Similarly, if the former action had deter-

mined the existence of a nuisance, and the evidence
in the present action reflected no material and sub-

stantial change in the physical characteristics of the

adjudged nuisance, then that dispute would be out of
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the case and under proper pleadings it would be in-

cumbent upon the plaintiff to prove only his dam-
ages."

In discussing the effect of a prior judgment, the Court

said (at p. 469) :

"The issue as to defendants' liability was the same
in both cases, was common to both actions. It does

not matter that the relief demanded in the second

action is different (2 Freeman, 1441), for manifestly

unless there is liability the plaintiff is not entitled to

judgment, regardless of in what restricted period of

time the damages were sustained. In Woodivorth v.

Town of Hennessey, supra, we said: 'Where some
specific fact or question has been adjudicated and
determined in a former suit, and the same fact or

question is again put in issue in a subsequent suit

between the same parties, its determination in the

former suit, if properly presented and relied on, will

be held conclusive upon the parties in the latter suit,

without regard to whether the cause of action is the

same in both suits or not. This species of estoppel is

known to the law as an estoppel by verdict and is

equally available to a plaintiff in support of his ac-

tion, when the circumstances warrant it, as when
offered by a defendant as a matter of defense.'

"

(Emphasis added.)

Under the doctrine of the foregoing cases and the

principles pointed out in Section IV of this brief dealing

with the question of estoppel of a judgment, it is respect-

fully submitted that by virtue of the decision and judg-

ment in Civil 147 it is conclusively established that the

enforcement of the navy regulations constituted a "tak-
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ing" of private property without just compensation, giv-

ing rise to an implied promise on the part of the Govern-

ment to pay for the property thus taken, and that the

appellant is precluded by the judgment heretofore ren-

dered in the damage suit, which is unappealed from, from

denying that its continued enforcement of said regulations

does not constitute a taking of private property for public

use for which it must pay just compensation.

D. AS THERE HAS BEEN A CONTINUOUS TEMPO-
RARY TAKING OF A PORTION OF THE FISHING
RIGHTS OF APPELLEE, JOHN II ESTATE, LIM-
ITED, PRIOR TO THE INSTITUTION OF THE
CONDEMNATION PROCEEDINGS, THE TRIAL
COURT PROPERLY INCLUDED IN THE AWARD
SUCH SUMS AS WOULD CONSTITUTE JUST
COMPENSATION FOR ITS PROPERTY RIGHTS
SO TAKEN.

In John li Estate, Limited, v. United States of Amer-

ica, Civil No. 147, damages to appellee's fisheries were

recovered through May 17, 1924. The Court found in

its decision in said case that there was a continuous tem-

porary taking of appellee's rights of fishery for the six-

year period prior to said date. The testimony and the

stipulations in the trial below show that that taking has

continued down to and including the present time. It

was not until this condemnation suit was filed that this

appellee was definitely notified that what had been a con-

tinuous temporary taking from 1918 was to become per-

manent.

Following the rule of substantive law that a property
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owner is entitled to just compensation for property taken

and that just compensation is such compensation as would

put the owner in the same position as if payment were

made to him contemporaneously with the taking, the Dis-

trict Court in Civil No. 147 allowed interest on each

yearly deprivation of revenue from the date of the de-

privation thereof to the date of the judgment, and in so

doing followed Phelps v. United States, 274 U. S. 341,

and Seaboard Air Line Ry. Co. v. United States, 261 U. S.

299. The trial court in the case at bar likewise recognized

the same principle and awarded this appellee compensa-

tion for the partial taking of its fishing rights for the

period from May 18, 1924, to June 17, 1932, the date of

the filing of the condemnation petition, by awarding the

sum of $2,400 for each year with interest at 8% per an-

num on each yearly deprivation of revenue (Rec. 81).

The rule that just compensation entitles the owners to the

full equivalent of the value of the use of their property

at the time of the taking paid contemporaneously with

the taking is followed by courts in decisions under the

Tucker Act (Phelps v. United States, supra), as well as

in condemnation proceedings.

Proceedings by the Government under the Lever Act

and subsequent suits by persons aggrieved in the Court

of Claims under the Tucker Act are treated by courts as

being a part of the authorized procedure initiated by the

United States for condemnation purposes. In such cases

the Courts have uniformly laid down the same rule with
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regard to damages from the date of taking as they have

applied in ordinary condemnation cases.

Jacobs V. United States, 78 L. Ed. 37 (decided by the

U. S. Supreme Court October 3, 1933)
;

Brooks-Scanlon Corp. v. United States, 265 U. S.

106;

U?iited States v. Benedict, 261 U. S. 295;
Mottern v. United States, 66 Ct. Claims, 559;

Grimes v. United States, 58 Ct. Claims, 398;
Moore V. United States, 60 Ct. Claims, 326;
Duckett & Co. V. United States, 266 U. S. 149;

Liggett & Myers Tobacco Co. v. U. S., 274 U. S. 215.

The requirement that compensation be paid from the

time of taking to the time of the payment of the award is

a requirement of the Fifth Amendment and not of an Act

of Congress, and Acts of Congress are construed by our

courts so as not to thwart the purposes of the Constitution.

Phelps V. United States, supra]

Seaboard Air Line v. United States, supra.

In Seaboard Air Line v. United States, supra, the

Government had taken possession of land under the Lever

Act to provide storage facilities for supplies necessary to

support the army. The Seaboard Air Line Company sued

for compensation under the Tucker Act and the Court

in the course of its opinion said (at p. 306) :

"It is obvious that the owner's right to just com-
pensation cannot be made to depend upon state stat-

utory provisions. The Constitution safeguards the

right and Sec. 10 of the Lever Act directs payment.
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The rule above referred to, that in the absence of

agreement to pay or statute allowing it, the United
States will not be held liable for interest on unpaid
accounts and claims, does not apply here. The re-

quirement that 'just compensation' shall be paid is

comprehensive and includes all elements and no spe-

cific command to include interest is necessary when
interest or its equivalent is a part of such compensa-
tion. Where the United States condemns and takes

possession of land before ascertaining or paying com-
pensation, the owner is not limited to the value of

the property at the time of the taking; he is entitled

to such addition as will produce the full equivalent

of that value paid contemporaneously with the tak-

ing. Interest at a proper rate is a good measure by
which to ascertain the amount so to be added. The
legal rate of interest, as established by the South
Carolina statute was applied in this case. This was
a 'palpably fair and reasonable method of perform-
ing the indispensable condition to the exercise of the

right of eminent domain, namely, of making "just

compensation" for the land as it stands, at the time of

taking.' United States v. Sargent (C.C.A., Eighth
Circuit), 162 Fed. 81, 84."

In Phelps V. United States, supra, the Government

during the war took possession of a pier which was under

lease to plaintiffs. The plaintiffs sued under the Tucker

Act for the value of the use of the pier. The Court of

Claims found the value per day of the use of the property

but refused to allow interest from the time of taking. The

Supreme Court of the United States held that the plain-

tif]fs were entitled to interest at a reasonable rate from the
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date of the taking to the time of the payment and said (at

p. 344)

:

".
. . The Government's obligation is to put the

owners in as good position pecuniarily as if the use of

their property had not been taken. They are entitled

to have the full equivalent of the value of such use at

the time of the taking paid contemporaneously with
the taking. As such payment has not been made, peti-

tioner is entitled to the additional amount claimed.

Seaboard Air Line Ry. v. United States, supra, 304;
Brooks-Scanlon Corp. v. United States, 265 U. S.

106, 123; Liggett and Myers Tobacco Co. v. United
States, ante, p. 215."

The Courts, in applying the rule do not say that you

get interest from the time of taking under a condemnation

statute, but state emphatically that you get interest from

the time of taking under the Fifth Amendment as part

of just compensation. Whether or not it is a taking under

a statute which authorizes a formal condemnation suit is

not controlling—the important question is whether or not

there has been a taking by the Government within the

contemplation of the Fifth Amendment. The Govern-

ment's exercise of the right of eminent domain does not

depend upon the bringing of a condemnation suit and the

rule of damages is the same whether a formal condem-

nation suit is brought or whether the suit is under the

Tucker Act for the taking. See

—

Campbell v. Chase National Bank, etc., 5 Fed. Supp.

156 (1933);afif. 71 F. (2d) 669 (CCA. 2d 1934).

Hurley v. Kincaid, 285 U. S. 95.
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In the latter case the Court said (at p. 104) :

"The compensation which he may obtain in such

a proceeding will be the same as that which he might
have been awarded had the defendants instituted the

condemnation proceedings which it is contended the

statute requires. Nor is it material to inquire now
whether the statute does so require."

See also

—

Liggett and Myers Tobacco Co. v. United States,

supra, involving a suit under the Tucker Act where the

Court said at p. 220 of its opinion

—

".
. . that plaintiff's property was taken by emi-

nent domain and its just compensation includes the

additional amount claimed."

The Government of the United States has the right

of eminent domain and may exercise it whenever it is

necessarily incidental to the exercise of any powers con-

ferred upon it by the Constitution. In the exercise of this

right it is not restrained by any constitutional limitation,

except that it is bound to make or provide just compen-

sation to the owner for the property taken. See Campbell

V. Chase National Bank of the City of New York, supra.

By Section 3 of Ttitle I of the Act of March 9, 1933,

Congress authorized the Secretary of the Treasury, when-

ever in his opinion such action was necessary to protect

the currency system of the United States, to requisition all

gold coin, gold bullion, and gold certificates owned by

persons under the jurisdiction of the United States. After
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holding that Section 3 authorized the Secretary of the

Treasury to exercise the power of eminent domain in re-

spect of gold, the Court went on to say that the provisions

in the Fifth Amendment for just compensation for prop-

erty taken is merely a limitation upon the use of the power

of eminent domain. The Court went on to say (at p. 172) :

^^The taking of private property for public use

need not be in pursuance of a condemnation proceed-

ing, nor need it be preceded or even accompanied by

payment of compensation^ (Emphasis added.)

citing Campbell v. United States, 266 U. S. 368, at 370,

and many other Supreme Court cases. The Court con-

cluded that the provisions of the Act authorizing the

requisitioning of gold by the Secretary of the Treasury

when in his judgment it became necessary to protect the

currency system, was a valid exercise by Congress of a

power necessarily incidental to its currency power.

Since, as the trial court found in its decision below

and in Civil No. 147, the Government has, in the exercise

of eminent domain, taken private property, then no Act

of Congress under which the condemnation proceedings

have been instituted can limit the function of the judiciary

in its proper determination of what is just compensation

and deter it from considering when property has been

taken. In every condemnation suit, and in every suit

brought by the Government in which it seeks to obtain

title to property, the question before the Court is always:

"What is the just compensation to which the property
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owner is entitled?" if the property has already been

taken ; or "To what will he be entitled?" if the facts show

that the property has not yet been taken. This we submit

is fundamental.

The rule that just compensation must be paid applies

in a condemnation suit whether the taking was prior to

commencement of the suit or thereafter, and irrespective

of whether the power of eminent domain was exercised

under the condemnation statute or under a different stat-

ute. If the power of eminent domain has been exercised

before the filing of the condemnation suit, neither Con-

gress in its statute authorizing condemnation, nor the

Government in its petition, can exclude the matter of the

taking from the Court's consideration in its determination

of what is just compensation.

In United States v. Rogers, 255 U. S. 163, the facts

were as follows: The Government instituted an action in

1915 to condemn for reclamation purposes certain prop-

erty which had actually been flooded and taken by the

Government in 1912. The Court held that the owners of

the property were entitled to the value of the property

at the time of the taking, together with interest from the

date of the taking to the date of the deposit of the awards

in Court, notwithstanding the general rule that interest

is not allowed in claims against the United States. The

Court stated (at p. 169) :

".
. . The Government was seeking for purposes

authorized by statute to appropriate the lands, and
it had actually taken them, and had deprived the
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owners of all beneficial use thereof from the date

from which the allowance of interest ran.

"Having taken the lands of the defendants in

error, it was the duty of the Government to make
just compensation as of the time when the owners

were deprived of their property. Monongahela
Navigation Co. v. United States, 148 U. S. 312, 341.

"In fixing the compensation, the District Court,

and the Circuit Court of Appeals in affirming the

judgment, followed the New Mexico statute fixing

the rate of interest at 6 per cent. This was in con-

formity with a former ruling of the Circuit Court
of Appeals applying the statutes of Minnesota to

lands appropriated in that State. United States v.

Sargent, 162 Fed. Rep. 81."

The rule laid down by United States v. Rogers is

broad in its terms and specifically provides that whenever

the Government takes property for public purposes the

Government is obliged to make full compensation, in-

cluding interest on the value from the time of the taking

to the time of payment, when it subsequently by condem-

nation seeks to extinguish the title of the property owner

to property which it has already appropriated. Under

this statement the obligation of the Government to make

full compensation is not limited to cases where the taking

is under one statute and the condemnation suit under

another.

In Miller v. United States, 57 Fed. (2d) 424 (which

involved condemnation of property for a national arbor-

etum), the opinion contains the following statement:

"From this, it seems to us clear that where con-

gressional authority exists the government may take
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the property sought without payment of compensa-
tion at the time possession is taken. In such circum-
stances interest must be paid upon the ultimate award
to constitute just compensation (Seaboard Air Line
R. R. Co. V. United States, 261 U. S. 299, 305, 43
S. Ct. 354, 67 L. Ed. 664) , and the right to the taking

grows out of an implied obligation to pay the value."

Whether the exercise of the right of eminent domain

is done under the statute authorizing condemnation or

whether it is done under a statute authorizing govern-

mental action but not providing expressly for condemna-

tion cannot in any way affect a determination of the ques-

tion whether there has already been a taking or the ques-

tion of just compensation.

The state courts also hold that just compensation re-

quires payment contemporaneously with the taking with-

out regard to when the taking took place or whether it

was done pursuant to a formal condemnation suit. They

also properly do not let the question as to whether the

taking was under one act and condemnation under an-

other vary the fundamental rule.

Western Telegraph & Telephone Co. v. Lavelle, 113

Atl. 870 (Vt);
Atchison, T. & S. F. Ry. Co. v. Richter, 148 Pac. 478

(N. M.);
Doty V. Village of Johtison, 77 Atl. 866 ( Vt.)

;

Syracuse R. Co. v. State, 161 N. Y. Supp. 477.

We submit that the action of the lower court in in-

cluding in the condemnation award the annual loss suf-

fered by the appellee because of a continuous temporary
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taking of a part of its fisheries prior to the institution of

the condemnation proceedings and its allowance of inter-

est on each annual award is supported by the authorities

cited hereinabove, and particularly by the case of United

States V. Rogers.

E. UNLESS COMPENSATION IS AWARDED AP-
PELLEE FOR DAMAGES SUFFERED PRIOR TO
THE INSTITUTION OF THE CONDEMNATION
SUIT, IT WILL BE BARRED FROM RECOVERING
SUCH COMPENSATION UNDER THE TUCKER
ACT.

Appellant on p. 57 of its brief contends the lower court

erred in permitting appellee to amend its answer by in-

serting therein its claim for the damages which it had

suffered by enforcement of the naval regulations herein-

above mentioned from and after the year 1924. So far as

the procedure is concerned the objection of the Govern-

ment is not entitled to consideration. The amendment was

made and allowed before the Government had rested and

the Government was given every opportunity to reply to

the contentions made by the appellee in its amended an-

swer. The matter of amendment of pleadings lies entirely

within the discretion of the trial court and should not be

reviewed by this Court. If it would have been proper to

have included in the original answer the new matter

alleged in the amended answer, the lower court properly

allowed the amendment. Whether or not the matter of

past damages could have been included in the original

answer is a matter of substance and the other phase of
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the Government's objection. We have hereinabove dealt

with certain aspects of this objection and will now show

that the amendment was proper because unless permitted

to recover its damages in this proceeding the appellee

would be barred from recovering the same in any other

proceeding.

The general rule applying to judgments applies to

judgments in condemnation— that is, everything that

could or should have been presented under the issues be-

fore the Court is concluded by the judgment. The judg-

ment is conclusive on past, present, and future damages

which are ascertainable at the time of the trial. As ap-

plied to eminent domain proceedings, this general rule

is eminently justified by a policy of preventing multi-

plicity of suits. In the case at bar the appellee presented

to the trial court the matter of the damages it has suffered

on account of the acts of the appellant prior to the con-

demnation suit. If such damages are not allowed in these

proceedings, even assuming that subsequent suits would

not be barred for prior damages, the appellee would be

compelled to institute and prosecute a series of actions in

order to recover the compensation guaranteed to it by

the Fifth Amendment. As a matter of public expediency

this should be sufficient to sustain the action of the lower

court in allowing appellee to present and have adjudi-

cated in these proceedings the matter of its past damages.

However, since the appellee under the decisions of the

courts could recover its damages in these proceedings, a
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failure to present the matter would have barred it in all

other actions.

In United States v. Rogers, supra, the United States,

several years prior to the institution of condemnation

proceedings, appropriated the land of Rogers. Subse-

quently upon the hearings in the condemnation proceed-

ings, the land owners asked for interest by way of dam-

ages from the date of appropriation of their land. The

Supreme Court held that under the Fifth Amendment

the allowance of interest was proper as an item of just

compensation. Thus in 1921 the Supreme Court held

that in a condemnation suit it was proper for the land-

owner to recover damages suffered from acts of the Gov-

ernment prior to condemnation. It is familiar law that

as between the same parties every matter which could

have been litigated in a prior action is considered as hav-

ing been litigated in any subsequent suit between the

same parties. Since, therefore, the appellee may recover

its past damages in this action, it would be barred from

recovering the same in any other proceedings.

In United States v. Mcintosh, 2 Fed. Supp. 244, pur-

suant to an Act of Congress the President by proclama-

tion requisitioned on behalf of the United States certain

land in Quantico for marine barracks. The Lever Act

provides that the President may proceed to assess the

compensation and that a dissatisfied land owner can ac-

cept 75% of the compensation assessed and sue in the

Court of Claims for the balance. As pointed out in the

earlier pages of this brief, the courts have held such a
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proceeding to be a condemnation proceeding by the

United States Government. Mcintosh accepted the 75%,

sued in the Court of Claims, and his prayer for interest

from the date of the taking was erroneously denied. He
took no appeal from the judgment. Thirteen years later

he brought an ejectment suit against the officers of the

United States in possession of the land. The Federal Gov-

ernment then instituted this quiet title proceeding in the

Federal Court. Among the contentions made by Mcin-

tosh was that he had not received just compensation under

the Fifth Amendment because he had not received inter-

the judgment, and that, therefore, the taking was invalid.

The Court held that the defendant was precluded from

raising this claim and said (at p. 255) :

".
. . But as the owner accepted the amount of the

judgment without appeal, he is now precluded from,

further controversy with respect to the amount
claimed." (Emphasis added.)

The State courts also apply the rule that a judgment

in condemnation is conclusive on all matters which could

have been raised in the proceeding, including damages

from the date of the taking.

In Moll V. Sanitary District, 81 N. E. 1147, 228 111.

633, there was an action brought by a property holder

against the Sanitary District of Chicago. The original

judgment was not satisfactory to the property owner, who

took an appeal. The judgment was reversed on appeal,

est from the date of the taking to the date of payment of
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On the second trial the trial court refused to allow the

jury to consider interest from the date of taking. On

appeal the Court held that the delay caused by the appeal

resulted in entitling the plaintiff to interest for the inter-

vening period. The Court held further that the plaintiff

would not have the right to bring a separate action for

the interest because the interest was an element of the

compensation which had to be paid to the plaintiff for

the taking of the plaintiff's property. The Court stated

(at p. 636) :

".
. . This just compensation, according to the

facts in this case, included not only the value of the

property at the time of the filing of the petition, but

the use of the property from the time the petitioner

took possession, measured by the interest for that

time on the value of the property as found by the

jury."

And (at p. 638) :

".
. . The interest was an element of compensation

which the plaintiif had a right to present on that

hearing, and, not having done so, he cannot maintain

a separate suit for it.'* (Emphasis added.)

The decision in Moll v. Sanitary District was based

in part on Hayes v. The Chicago, Milwaukee & St. Paul

Ry. Co., 64 Iowa 753. In this case the railroad company

appropriated property for railroad purposes. The com-

missioners under the statute to assess damages awarded

$2,000 to the property owner. The railroad company paid
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the amount of the award to the proper public official, but

took an appeal to the Circuit Court. The railroad took

possession of the property pending the appeal. On the

appeal it was held that the property owner was entitled

to $3,000. The $3,000 was paid, and the property owner

subsequently brought an action for interest. The Court

stated that he was entitled to interest from the time of

taking possession to the payment, but held that this should

have been proved and obtained in the condemnation pro-

ceedings, and further that the failure of the property

owner to obtain the interest in the condemnation proceed-

ings resulted in losing his claim. The Court therefore

sustained a demurrer to the petition in the action for the

interest.

In Lockhard Power Co. v. Askew, 96 S. E. 685

(S.C.), condemnation proceedings were brought to as-

certain the amount of compensation to be paid for the

taking of about 24 acres of land by overflowing the same

as the result of the construction of a dam. The Court

allowed evidence as to damage which had occurred

shortly prior to the filing of the petition for condemna-

tion. The dam was closed in June, 1916, but subsequently

broke. As the result of the closing, water was on the

claimant's land for about a month and the action was

brought immediately thereafter.

".
. . The general rule is that, where condemna-

tion is provided, that remedy is exclusive and that

there can be but one assessinent of compensation on
such proceeding which is conclusively presumed to
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include all damages to the owner of the land—past,

present, and future—by reason of the taking." (Em-
phasis added) (p. 687.)

The Court also says

:

".
. . Since all damages—past, present and fu-

ture—which naturally or necessarily and approxi-

mately arise from the taking, whether they were in

contemplation of the parties at the time or not, except

those resulting from negligence in the use of prop-

erty taken, are conclusively presumed to have been

included in the compensation awarded in condemna-
tion, it is important to the citizen whose property is

taken that all such damages be actually included

therein, for the proceeding bars any future action for

such damages."

See also

—

Western Tel. & Tel. Co. v. Lavelle, 113 Atl.

870 (Vt.).

In Grosshoff v. Spokane, 132 Pac. 643, an action was

brought by Grosshoff against the City of Spokane for

damages caused by changing the grade of a street. After

the grade had been changed the city brought condemna-

tion proceedings for the purpose of ascertaining the

amount of damage suflfered by property holders. Gross-

hofif was made a party, appeared in the action, and gave

evidence. The jury found he suffered no damages. In the

meantime the suit in question which had been filed prior

to the condemnation suit was allowed to remain in abey-

ance. After the condemnation plaintiff pressed his earlier

suit. The city urged the judgment in the condemnation
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action as res judicata. The Supreme Court of Washing-

ton held the plea proper. The Court said (at p. 643) :

".
. . The purpose of that suit was to ascertain such

damages. The respondents either did show or could

have shown in that proceeding the very matters

which they were permitted to show in this, and if

they failed so to do, or did make the showing and the

jury found against them, the judgment is conclusive

as to all further claims against the city arising out of

the improvements. Compton v. Seattle, 38 Wash.
514; 80 Pac. 7S7; Johnson v. Spokane, 130 Pac. 341

;

Carpenter-McNeil Invest. Co. v. Spokane, 131 Pac.

823."

In Carpenter v. City of Spokane, 131 Pac. 823, an

action was brought to recover damages caused by the

removal of lateral support to property by a change of the

grade of a street. Prior to the time the work was com-

pleted a claim was filed by the plaintiff against the city.

The claim was rejected. In the meantime the city com-

menced suit in condemnation for the purpose of ascertain-

ing the damages to the property abutting upon the street.

The plaintiff in this case was a party in the condemnation

suit and appeared in that suit. Damages were denied him.

Judgment was entered and no appeal was ever perfected.

Plaintiff then pressed the present suit which had re-

mained dormant throughout the condemnation proceed-

ings. The city filed an amended answer, setting up the

judgment entered in the condemnation suit as res judicata.
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The Court held defendant's plea of res judicata was prop-

erly sustained and said in its opinion (at p. 825) :

".
. . It was the right and duty of the appellant to

set up and prove all damages which it claimed to

have suffered in the condemnation action^ (Em-
phasis added.)

In Johnson v. City of Spokane, 130 Pac. 341, there

was a suit for damages resulting to plaintiff's property by

virtue of lowering of the grade of a street. The city had

previously filed an action to determine damages to adjoin-

ing property owners. The plaintiff was made a party to

that action. The jury found he was not entitled to dam-

ages and the judgment in the case was never set aside.

Subsequently the plaintiff filed the present action. Res

judicata was interposed by the city. The Court held the

plea proper and said (at p. 341) :

".
. . It was his right and his duty to litigate in

that action (condemnation proceedings) the very

question which he is seeking to have determined in

the present action. In Compton v. Seattle, 38 Wash.
514, 80 Pac. 757, a similar question was presented to

this court, and the decision in that case is conclusive

as against the appellant's right to maintain the pres-

ent action." (Parenthetical insert ours.)

Under the Tucker Act the Court of Claims has ap-

plied the general rule of res judicata and holds that where

there has been a former adjudication the matter cannot

be readjudicated under the Tucker Act.
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Daigle v. United States, 42 C. Cls. 124;

Hartiens v. United States, 42 C. Cls. 42

;

Chieves v. United States, 42 C. Cls. 21

;

LeMore v. United States, 39 C. Cls. 484.

We respectfully contend that as the judgment of con-

demnation in the case at bar would be res judicata on any

matters of damages ascertainable in these proceedings,

this appellee is entitled to have allowed it in the award

the damages it has proved and which the lower court

allowed from 1924.

F. THIS BEING A CONDEMNATION SUIT, THE
PROPERTY OWNER IS ENTITLED TO DAMAGES
AS OF THE TIME OF THE TAKING, IRRESPEC-
TIVE OF THE DATE OF THE TAKING.

Under the Tucker Act claims against the United

States when presented by a property owner must be filed

within six years of the date of the taking. This rule, how-

ever, does not apply when the Government files a formal

condemnation suit to get title to property which it has

either previously taken in the exercise of its right of emi-

nent domain or which it contemplates taking. There is a

distinction between suits under the Tucker Act by a prop-

erty owner, and a condemnation suit by the Government.

While both cases involve a taking by the United States

Government in the exercise of eminent domain, the

Tucker Act is a permissive statute allowing the claimant

on the basis of implied contract to sue the Government

for damages for the taking. The Government can only
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be sued in the manner in which it consents to be sued and

under the Tucker Act the Government only consents to

be sued if the action is instituted within six years of the

date the cause of action arises.

In a condemnation suit the Government is seeking to

obtain title to property and is bound under the Fifth

Amendment to pay just compensation from the time of

the taking, whenever such taking occurs. There is no stat-

ute of limitations in the Constitution or elsewhere which

forbids the owner to set up damages if the taking hap-

pened to occur more than six years before the institution

of the condemnation suit. The distinction between suits

against the United States in the Court of Claims or the

District Court under the Tucker Act and condemnation

suits by the Government is well recognized by the cases.

In United States v. Sargent, 162 Fed. 81, a condem-

nation suit, the Court, speaking of the difiference between

condemnation and proceedings under the Tucker Act,

said in allowing interest on the damages assessed for the

land from the date of the taking

—

".
. . There is a great difference between the asser-

tion of a claim or account against the United States

by a person who possesses it and a proceeding of this

kind instituted by the United States. This proceed-

ing, instead of one to collect an account or claim
against the United States, is an adversary proceeding
instituted by the United States against owners of

land to take it from them. The landowners are not

plaintiffs prosecuting claims, but defendants resist-

ing a proceeding to deprive them of what is theirs

until a condition precedent is fulfilled. . . . The
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exercise of the right of eminent domain is a preroga-

tive of sovereignty in this country, but it is subject

to the condition imposed by the Constitution of pay-

ing 'just compensation therefor.' " (This case was
cited with approval in U. S. v. Rogers, supra.)

In United States v. North American Transport &
Trading Co., 253 U. S. 330, which was a suit in the Court

of Claims on the theory of implied contract, the plaintiff

sought to recover the value of a placer mining claim situ-

ated on public land in Alaska alleged to have been taken

by the Government from him in 1900, and also sought to

recover compensation for use and occupancy thereof after

that date. Suit was instituted in the Court of Claims on

December 7, 1906. Speaking of the distinction between

suits against the United States and condemnation pro-

ceedings, the Court said that a condemnation proceeding:

".
. . is not a suit by the land owner to collect a

claim against the United States, but an adversary

proceeding in which the owner is the defendant, and
which the government institutes in order to secure

title to land. . . . On the other hand, this suit, brought
in the court of claims, is a very different proceeding.
It is an action of contract to recover money which
the United States is assumed to have promised to

pay; and the assumed promise was to pay the value
at the time of taking."

The State courts are in accordance with the doctrine

approved by North American Transport Co., supra, and

hold that where condemnation is involved and the prop-

erty owner's property is being taken away, the fact that
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he had not, within the period prescribed by local statute,

sued the State for compensation for loss of property does

not deprive him of getting just compensation when either

the State proceeds to get title to the property or when,

under the State statutes, he institutes the necessary con-

demnation proceedings by asking the Court to appoint a

board of appraisers. See

—

Gates V. Northern Ry. Co., 159 X. W. 456;
Connellsville Gas Coal Co. v. B. & O., 65 Atl. 669;
Philadelphia Parkway, etc., 95 Atl. 429;
Livingston v. Board of Com'rs., 60 N. W. 555;
Hodges v. Board of Supervisors, 68 N. W. 1027;

Weinel v. Box Butte County, 187 N. W. 939.

In Livingston v. Board of Commissioners, 60 N. W.

555, an action was brought to enjoin the opening of a road.

The board of commissioners had designated a road and

given notice to property owners to file claims for damages.

Plaintifif failed to file this claim in time. The Court held

that plaintifif was entitled to enjoin the opening of the

road, and said (p. 556) :

"To give section 21 of article 1 of the constitu-

tion full efifect, it is necessary that a corporation

which proposes to appropriate private propert}' for

public use shall take such steps as may be necessary

to determine the amount of damages resulting from
such appropriation, and provide payment therefor.

This duty should be in no way dependent upon
whether or not a claim for damages has been filed by
the person whose property is to be taken."

In Hodges v. Board of Supervisors, 68 N. W. 1027,
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an action was brought to enjoin the opening of a highway.

The board of supervisors designated the highway and

gave notice to file claim for damages. Plaintiff did not

file claim until after the time had expired but the Court

held that he was entitled to enjoin the opening of the road.

At p. 1028:

".
. . It was the duty of the county board of Se-

ward County to have ascertained the damages sus-

tained by plaintiff by reason of the location and open-

ing of the highway over his land, and to have made
provision for the payment of the same, even though
plaintiff did not file a claim for compensation, as

required by statute. The damages not having been
ascertained, the plaintiff's land cannot be appropri-

ated, and the defendant road overseer had no right

to open the road. To hold otherwise would be to

sanction the taking of private property for public use

without compensation, in violation of the constitu-

tion. . .
."

In Weinel v. Box Butte County, 1 87 N. W. 939, plain-

tiff's claim for damages filed with the County Board after

the taking of land for a road was after the time expired

within which claims could be filed under the statute. The

County Board dismissed the claim. The Court held upon

the reasoning of Livingston v. County Commissioners, 60

N. W. 555, that private property could not be taken with-

out compensation and remanded the cause for further

proceedings.

In In re Philadelphia Parkway, etc., 95 Atl. 429, the

facts showed that for a period of ten or twelve years the

City of Philadelphia had been proceeding to lay out an
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extensive boulevard and to acquire land for that purpose.

The petitioner had certain land in the pathway of the

boulevard but nothing had been done to it. However,

petitioner was damaged appreciably by the pendency of

the project and petitioned the Court to appoint viewers

to assess the damage. It was held that the acts of the city,

in which they had expended some $5,000 (about one-third

of the estimated cost of the project), although there had

been no ordinance passed to open the boulevard, consti-

tuted a taking of property. It was contended that the stat-

ute of limitations barred plaintiff's rights. The Court said

(at p. 432) :

".
. . The general rule is that the statute of limita-

tions has no application to a proceeding to assess

damages for property taken, injured, or destroyed in

the exercise of the right of eminent domain. . .
."

And (at p. 433) the Court said

:

".
. . We think it is clear that the statute of limi-

tations is not a bar to a recovery in the present case,

and that the property of appellant has been injured

to such an extent as to constitute a taking within the

meaning of the Constitution. It therefore follows

that appellant is within its legal rights in presenting

a petition asking for the appointment of viewers to

assess damages."

Under the Pennsylvania statute either the condemning

body or the property owner could petition for the ap-

pointment of viewers.

In Connellsville Gas Coal Co. v. B. & O., 65 Atl. 669,
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the railroad company in 1882, with the consent of the

plaintiff, entered upon its lands and constructed a rail-

road. In January, 1905, plaintiff brought the present suit

in ejectment. It was contended that the suit was barred

by adverse possession for more than twenty-one years. The

Court held that the statute of limitations was not a bar

to plaintiff's right of compensation, since the railroad

company had the right of eminent domain.

In Gates v. Colfax Northern Railway Co., 159 N. W.

456, a railroad was constructed on certain land in 1889.

At that time a life estate in the land was vested in plain-

tiff's father with remainder to plaintiff. Plaintiff's father

died in 1913 and plaintiff demanded compensation from

the railroad company for the taking. This was refused

and plaintiff made application to the sheriff for the ap-

pointment of commissioners to assess his resulting dam-

age, which was fixed at $3,000. Plaintiff now brings an

action to enjoin the operation of the railroad until his

damages are paid. It was contended on behalf of the rail-

road company that it was entitled to the land in question

by adverse possession, but this was denied by the Court.

It was also claimed that plaintiff's action was in substance

one for injuries to land which would be barred by the

statute of limitations for five years. The Court held that

the action which plaintiff had instituted was a condemna-

tion proceeding to which the statute of limitations with

respect to actions for injury did not apply.

In Hillsborough County v. Kensett, 144 So. 393 (Fla.

1932)
,
plaintiff brought an action in assumpsit against the
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County for the value of land taken for highway purposes

without condemnation under the theory of implied con-

tract. It was alleged that the County had occupied and

used the land in question since September, 1925. Plaintiff

filed her claim for compensation in November, 1930. One

of the defenses interposed by the County was that the

plaintiff did not file her claim for compensation within

one year after occupancy, as required by statute. In con-

nection with this defense the Court said (at p. 396) :

"Under Section 29 of article 16 of the Constitu-

tion full compensation for the land taken must be

first made to the owner or first secured to him by
deposit of money, before his private property rights

can be divested by the public appropriation. A right

to make a claim against the county within one year

after the unlawful taking is not a constitutionally

valid substitute for the organic right to have full

compensation first paid or secured by deposit of

money. Board of Levee Commissioners v. Dancy,
65 Miss. 335, 3 So. 568."

See also

—

Schilling v. Carl Township, 235 N. W. 126

(N. Dak. 1931).

It is respectfully urged that in condemnation suits by

the Government there is no statute of limitations limiting

the right of the property owner to recover compensation

for a continuous taking begun prior to the institution of

the condemnation suit and that it was proper for the lower

court to award compensation to the appellee for the past

continuous taking from and after the year 1924.

In support of its contention that the trial court erred
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in allowing damages for the partial takings from August

;
1, 1924, to June 13, 1932, the appellant, on p. 62 of its

brief, cites the cases of Carpenter v. United States, 56

Fed. (2d) 828 (CCA. 2d, 1932), and United States v.

Mullen Benev. Corp., 63 Fed. (2d) 48 (CCA. 9th,

1933). These two cases involved suits brought under the

Tucker Act and merely held that the actions were barred

as they were brought more than six years after the cause

of action arose. The cases cited above show that these

decisions do not apply to the case at bar. This condemna-

tion suit is not an action under the Tucker Act.

G. ALTHOUGH THE ACT UNDER WHICH THE
CONDEMNATION PROCEEDINGS HAVE BEEN
BROUGHT MADE NO APPROPRIATION TO PAY
THE CONDEMNATION AWARD, THE CHARAC-
TER OF THE PROCEEDINGS IS NOT THEREBY
CHANGED.

The appellant, on p. 63 of its brief, says that the Court

erred in granting the appellee damages from the date of

the taking because "the statute under which this condem-

nation proceeding was instituted makes no provision for

the inclusion of prior damages." This condemnation pro-

ceeding was authorized by 46 Stat. 165, which amends

42 Stat. 67, and in substance is the same as the earlier Act

of Congress except for a difference in the description of

the fisheries to be condemned and except that the amend-

ing Act contains a provision that the Secretary of the

Navy may permit fishing in Pearl Harbor after condem-

nation. Both Acts provide that condemnation proceed-
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ings shall be conducted substantially as is provided in

the general Act authorizing condemnation of land for

sites for public buildings and for other purposes approved

August 1, 1888. The Act of August 1, 1888, is 25 Stat.

357, and is also to be found in 40 U.S.C.A., Sec. 257, and

is as follow^s:

"CONDEMNATION OF SITES: JURIS-
DICTION. In every case in which the Secretary of

the Treasury or any other officer of the Government
has been or shall be, authorized to procure real estate

for the erection of a public building or for other

public uses he shall be authorized to acquire the

same for the United States by condemnation, under
judicial process, whenever in his opinion it is neces-

sary or advantageous to the Government to do so.

And the United States District Courts of the district

wherein such real estate is located, shall have juris-

diction of proceedings for such condemnation, and
it shall be the duty of the Attorney General of the

United States, upon every application of the Secre-

tary of the Treasury, under this section and section

258 of this title, or such other officer, to cause pro-

ceedings to be commenced for condemnation, within

thirty days from the receipt of the application at the

Department of Justice. (Aug. 1, 1888, c. 728, #1,
25 Stat. 357.)"

The Act of Congress approved April 14, 1930, 46

Stat. 165, after directing the Secretary of the Navy to

appraise and attempt to acquire the sea fisheries in Pearl

Harbor, provides in case of failure to acquire the same

amicably that the Secretary of Navy

—



155

".
. . is hereby authorized and directed, through

the Attorney General, to institute and carry to com-
pletion proceedings for condemnation of said rights

of fishery, the acceptance of the award in said pro-

ceedings to be subject to the future ratification and
appropriation by Congress. Such condemnation pro-

ceedings shall be instituted and conducted in, and
jurisdiction of said proceedings is hereby given to,

the District Court of the United States for the Dis-

trict of Hawaii, substantially as provided in 'An Act
to authorize condemnation of land for sites for pub-
lic buildings, and for other purposes,' approved Aug-
ust 1, 1888 (Twenty-fifth Statutes, page 357) . .

."

The Act in no uncertain terms authorizes condemna-

tion suits merely leaving the award to future appropria-

tion, which of course under the Phelps case, and others

cited by this appellee supra, it had a right to do. The fact

that it said the award would be "subject to the future

ratification" of Congress was a statement of what is true

in every case where there has been a taking prior to a Con-

gressional enactment providing for the payment thereof.

The Act, in using those words, has done nothing more

than state what is actually the fact. If the words "subject

to the future ratification" of Congress had been left out,

any award of the Court would still necessarily be subject

to Congressional ratification before the making of an

appropriation to pay the award.

The 1930 Act is not an unusual form of act authoriz-

ing the institution of condemnation proceedings merely

because it does not provide the funds for which the con-

demnation award may be made. Many Acts of Congress
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are passed authorizing the institution of condemnation

suits and carry with them a limited appropriation to pay

the award. Property owners have objected to the pro-

ceedings in such cases on the ground that the Act deprived

them of an opportunity of getting just compensation for

the property which is being taken, and the courts have

uniformly held that the Act of Congress in authorizing

the institution of condemnation proceedings will in no

way be construed as limiting the provisions of the Fifth

Amendment of the Constitution guaranteeing just com-

pensation where property is taken by the Government in

the exercise of its right of eminent domain. The same

principle applies, of course, to a case where the Act

authorizing the institution of condemnation proceedings

does not carry with it an appropriation to cover the

award. The presence or absence of an appropriation does

not change the character of the condemnation proceed-

ing. In both cases the function of the Court is the same;

that is, after a public purpose has been justified the Court

has as its sole province that of determining what will con-

stitute just compensation to the property owner. This

necessarily carries with it a determination as to whether

or not there has been a taking—not necessarily a taking

under the Act which authorizes the institution of the con-

demnation suit, but a taking by the Government through

its power of eminent domain which arises in the carrying

out of one of its powers under the Constitution. The prov-

ince of the Court in determining what is just compensa-

tion necessarily involves a determination of the question
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as to whether or not there has been a taking. See

—

United

States V. Rogers, supra. That Acts providing for condem-

nation proceedings have nothing to do with the Court's

province in determining what is just compensation, see the

following cases

:

Monongahela Navigation Co. v. United States, 148

U. S. 312;

Lee, et al., v. United States, 58 Fed. (2d) 879 (at

880);
Miller v. United States, S7 Fed. (2d) 424.

In the case of In re Manderson, 51 Fed. 501, the Court

said (at p. 504) :

".
. . The act of August 1, 1888, is a general law,

and gives authority to any officer of the government
who has been, or hereafter shall be, authorized to

procure real estate for the erection of a public build-

ing, or for other public uses, to acquire the same by
condemnation under judicial process, whenever in

his opinion, it is necessary or advantageous for the

government to do so. But these laws were enacted

subject to the constitutional restriction that private

property shall not be taken for public use without

compensation. Congress intended that compensation

should follow the condemnation proceedings in every

case, and the omission to make an appropriation in

advance to pay the damages assessed for taking the

property constitutes no bar to such proceedings, for

the faith of the government is always a guaranty for

that payment. . .
."
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In Lee v. United States, supra, the Court said (at p.

880):

".
. . The taking being duly authorized by Con-

gress, there arises, upon the happening of that event,

at once a pledge to pay, and the pledge becomes com-

plete and definite when the ascertainment of just

compensation has been duly had and a judgment

entered therefor. In such a case it is unthinkable

that Congress will not, with appropriate speed, pro-

vide the necessary money to discharge the judgment
and interest to the date of payment, and this is all the

Fifth Amendment requires in a case in which the

sovereign is asserting the power of eminent domain.

Crozier v. Krupp, 224 U. S. 290, 306, 32 S. Ct. 488,

56 L. Ed. 771. And see our discussion of this subject

generally in Miller et al., Trustees, v. United States,

61 App. D. C. 56, 57 F. (2d) 424, decided February

29, 1932."

It is submitted that in these proceedings the duty of

the Court is to determine what is just compensation and

this duty is not varied by the fact that the act authorizing

the proceedings did not appropriate the money to pay the

award.

Appellant urges, on p. 63 of its brief, that "whatever

jurisdiction the Court had" to award past damages "was

by virtue of its concurrent jurisdiction with the Court of

Claims over claims against the United States not exceed-

ing $10,000.00." The lower court was not sitting as a

court of claims. The Tucker Act limits the jurisdiction

of the District Court when it so sits. There is no such
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limit in the Fifth Amendment to the Constitution in

determining and awarding just compensation in a con-

demnation proceeding.

H. THE LOWER COURT PROPERLY AWARDED
THE APPELLEE ALL DAMAGES SUFFERED
BECAUSE OF THE CONTINUED INTERFER-
ENCE WITH ITS RIGHT TO CATCH NEHU AND
MULLET BY THE APPELLANT PRIOR TO THE
INSTITUTION OF THE CONDEMNATION SUIT.

On p. 61 of its brief appellant contends that, even if

compensation is required for the past damages suffered

by the appellee, the Court erred in including in its award

compensation for both nehu and mullet rights. That the

appellee is entitled to compensation for the full value of

all fishing rights, including nehu and commercial mullet,

see Sections I and II of this brief.

CONCLUSION

In conclusion, it is submitted that the various objec-

tions by the appellant to the rulings of the lower court

and the assigned errors to the lower court's decision and
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judgment are without merit and that the judgment of the

lower court should in all respects be affirmed.

DATED : Honolulu, Hawaii, this 8th day of April,

1936.

Respectfully submitted,

Anderson, Marx, Wrenn & Jenks

RoBBiNs B. Anderson
HEATON L. Wrenn

and

Norman W. Applegarth

Attorneys for John It Estate, Limited,

Appellee.
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STATUTES INVOLVED

25 Stats 357 (40 U.S.C.A. 257, 258)

Condemnation of sites; jurisdiction. In every case in

which the Secretary of the Treasury or any other officer of

the Government has been or shall be, authorized to procure

real estate for the erection of a public building or for other

public uses he shall be authorized to acquire the same for

the United States by condemnation, under judicial process,

whenever in his opinion it is necessary or advantageous to

the Government to do so. And the United States district

courts of the district wherein such real estate is located,

shall have jurisdiction of proceedings for such condemna-

tion, and it shall be the duty of the Attorney General of the

United States, upon every application of the Secretary of

the Treasury, under this section and section 258 of this

title, or such other officer, to cause proceedings to be com-

menced for condemnation, within thirty days from the re-

ceipt of the application at the Department of Justice.

Same; procedure. The practice, pleadings, forms and

modes of proceedings in causes arising under the provi-

sions of section 257 of this title shall conform, as near as

may be, to the practice, pleadings, forms and proceedings

existing at the time in like causes in the courts of record of

the State within which such district court is held, any rule

of the court to the contrary notwithstanding.
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42 Stat. 67

CHAP. ^2.—An Act To provide for the acquisition by

the United States of private rights of fishery in and about

Pearl Harbor, Territory of Hawaii.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assem-

bled, That the Secretary of the Navy is hereby authorized

to examine and appraise the value of the privately owned

rights of fishery in Pearl Harbor, island of Oahu, Terri-

tory of Hawaii, from an imaginary line from Kaak Point

to Beckoning Point, both within said harbor, to the sea-

ward, and the privately owned rights of fishery in and

about the entrance channel to said harbor, and to enter into

negotiations for the purchase of the said rights and, if in

his judgment the price for such rights is reasonable and

satisfactory, to make contracts for the purchase of same

subject to future ratification and appropriation by Con-

gress; or in the event of the inability of the Secretary of

the Navy to make a satisfactory contract for the voluntary

purchase of the said rights of fishery, he is hereby author-

ized and directed through the Attorney General to insti-

tute, and carry to completion proceedings for the condem-

nation of said rights of fishery, the acceptance of the award

in said proceedings to be subject to the future ratification

and appropriation by Congress. Such condemnation pro-

ceedings shall be instituted and conducted in, and jurisdic-

tion of said proceedings is hereby given to, the district

court of the United States for the district of Hawaii, sub-

stantially as provided in "An Act to authorize condemna-
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tion of land for sites for public buildings, and for other

purposes," approved August 1, 1888; and the sum of

$5,000 is hereby authorized to be appropriated, to be imme-

diately and continuously available until expended, to pay

the necessary costs thereof and expenses in connection

therewith. The Secretary of the Navy is further author-

ized and directed to report the proceedings hereunder to

Congress.

Approved, June 28, 1921.

46 Stats. 165

CHAP. J4p.—An Act To amend the Act of Congress ap-

proved June 28, 1921 (Forty-second Stat-

utes, pages 67, 68), entitled ''An Act to

provide for the acquisition by the United

States of private rights of fishery in and

about Pearl Harbor, Territory of Hawaii."

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assem-

bled, That the Act of Congress approved June 28, 1921

(Forty-second Statutes, pages 67, 68), entitled "An Act to

provide for the acquisition by the United States of private

rights of fishery in and about Pearl Harbor, Territory of

Hawaii," be, and the same is hereby, amended to read as

follows

:

"That the Secretary of the Navy is hereby authorized

to examine and appraise the value of all privately owned

rights of fishery in Pearl Harbor, island of Oahu, Terri-
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tory of Hawaii, lying between extreme high-water mark

and the sea and in and about the entrance channel to said

harbor, within an area extending along the ocean shore to

the westward about four thousand five hundred feet from

Keahi Point to a line in continuation of the westerly boun-

dary of the Puuloa Naval Reservation and extending along

the ocean shore to the eastward about five thousand feet

from the harbor entrance to a line in continuation of the

easterly boundary of the Queen Emma Site, Army Reser-

vation, and to enter into negotiations for the purchase of

the said rights, and, if in his judgment the price for such

rights is reasonable and satisfactory, to make contracts

for the purchase of same subject to future ratification and

appropriation by Congress ; or, in the event of the inability

of the Secretary of the Navy to make a satisfactory con-

tract for the voluntary purchase of the said rights of fish-

ery, he is hereby authorized and directed, through the At-

torney General, to institute and carry to completion pro-

ceedings for condemnation of said rights of fishery, the

acceptance of the award in said proceedings to be subject

to the future ratification and appropriation by Congress.

Such condemnation proceedings shall be instituted and

conducted in, and jurisdiction of said proceedings is hereby

given to, the District Court of the United States for the

District of Hawaii, substantially as provided in 'An Act

to authorize condemnation of land for sites for public

buildings, and for other purposes,' approved August 1,

1888 (Twenty-fifth Statutes, page 357) : Provided, That

the Secretary of the Navy is authorized to permit fishing
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United States and its possessions, under such regulations

and restrictions as he may prescribe. The Secretary of the

Navy is further authorized and directed to report the pro-

ceedings hereunder to Congress."

Approved, April 14, 1930.

HAWAIIAN ORGANIC ACT

Section 55 (48 U.S.C.A. 519, 562)

That the legislative power of the Territory shall extend

to all rightful subjects of legislation not inconsistent with

the Constitution and laws of the United States locally

applicable. The legislature, at its first regular session after

the census enumeration shall be ascertained, and from time

to time thereafter, shall reapportion the membership in the

senate and house of representatives among the senatorial

and representative districts on the basis of the population in

each of said districts who are citizens of the Territory ; but

the legislature shall not grant to any corporation, associa-

tion, or individual any special or exclusive privilege, immu-

nity, or franchise without the approval of Congress; nor

shall it grant private charters, but it may by general act

permit persons to associate themselves together as bodies

corporate for manufacturing, agricultural, and other in-

dustrial pursuits, and for conducting the business of insur-

ance, savings banks, banks of discount and deposit (but

not of issue), loan, trust, and guaranty associations, for
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the establishment and conduct of cemeteries, and for the

construction and operation of railroads, wagon roads, ves-

sels, and irrigating ditches, and the colonization and im-

provement of lands in connection therewith, or for colleges,

seminaries, churches, libraries, or any other benevolent,

charitable, or scientific association. No divorce shall be

granted by the legislature, nor shall any divorce be granted

by the courts of the Territory unless the applicant therefor

shall have resided in the Territory for two years next pre-

ceding the application, but this provision shall not afifect

any action pending when this Act takes effect; nor shall

any lottery or sale of lottery tickets be allowed; nor shall

spirituous or intoxicating liquors be sold except under such

regulations and restrictions as the Territorial legislature

shall provide ; nor shall any public money be appropriated

for the support or benefit of any sectarian, denominational,

or private school, or any school not under the exclusive

control of the government ; nor shall the government of the

Territory of Hawaii, or any political or municipal corpora-

tion or subdivision of the Territory, make any subscription

to the capital stock of any incorporated company, or in any

manner lend its credit for the use thereof; nor shall any

debt be authorized to be contracted by or on behalf of the

Territory, or any political or municipal corporation or sub-

division thereof, except to pay the interest upon the exist-

ing indebtedness, to suppress insurrection, or to provide

for the common defense, except that in addition to any in-

debtedness created for such purposes the legislature may

authorize loans by the Territory, or any such subdivision
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thereof, for the erection of penal, charitable, and educa-

tional institutions, and for public buildings, wharves,

roads, harbor, and other public improvements, but the to-

tal of such indebtedness incurred in any one year by the

Territory or any such subdivision shall not exceed one per

centum of the assessed value of the property in the

Territory or subdivision, respectively, as shown by the then

last assessments for taxation, whether such assessments

are made by the Territory or the subdivision or subdivi-

sions, and the total indebtedness of the Territory shall not

at any time be extended beyond ten per centum of such

assessed value of property in the Territory and the

total indebtedness of any such subdivision shall not at any

time be extended beyond 5 per centum of such assessed

value of property in the subdivision, but nothing in this

Act shall prevent the refunding of any indebtedness at any

time; nor shall any such loan be made upon the credit of

the public domain or any part thereof; nor shall any bond

or other instrument of any such indebtedness be issued

unless made payable in not more than thirty years from the

date of the issue thereof; nor shall any issue of bonds or

other instruments of any such indebtedness be made after

July 1, 1926, other than such bonds or other instruments of

indebtedness in serial form maturing in substantially equal

annual instalments, the first instalment to mature not later

than five years from the date of the issue of such series,

and the last instalment not later than thirty years from the

date of such issue; nor shall any such bond or indebted-

ness be issued or incurred until approved by the President
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of the United States: Provided, That the legislature may

by general act provide for the condemnation of property

for public uses, including the condemnation of rights of

way for the transmission of water for irrigation and other

purposes.

HAWAIIAN ORGANIC ACT

Section 106 (48 U.S.C.A. 545)

The board of harbor commissioners of the Territory of

Hawaii shall have and exercise all the powers and shall

perform all the duties which may lawfully be exercised by

or under the Territory of Hawaii relative to the control

and management of the shores, shore waters, navigable

streams, harbors, harbor and water-front improvements,

ports, docks, wharves, quays, bulkheads, and landings be-

longing to or controlled by the Territory, and the shipping

using the same, and shall have the authority to use and per-

mit and regulate the use of the wharves, piers, bulkheads,

quays, and landing belonging to or controlled by the Terri-

tory for receiving or discharging passengers and for load-

ing and landing merchandise, with a right to collect wharf-

age and demurrage thereon or therefor, and, subject to all

applicable provisions of law, to fix and regulate from time

to time rates for services rendered in mooring vessels,

charges for the use of moorings belonging to or controlled

by the Territory, rates or charges for the services of pilots,

wharfage, or demurrage, rents or charges for warehouses

or warehouse space, for office or office space, for storage of
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freight, goods, wares, and merchandise, for storage space

for the use of donkey engines, derricks, or other equipment

belonging to the Territory, under the control of the board,

and to make other charges, including toll or tonnage

charges on freight passing over or across wharves, docks,

quays, bulkheads, or landings. The board shall likewise

have power to appoint and remove clerks, wharfingers and

their assistants, pilots and pilot-boat crews, and all such

other employees as may be necessary, and to fix their com-

pensation; to make rules and regulations pursuant to this

section and not inconsistent with law; and generally shall

have all powers necessary fully to carry out the provisions

of this section.

All moneys appropriated for harbor improvements, in-

cluding new construction, reconstruction, repairs, salaries,

and operating expenses, shall be expended under the super-

vision and control of the board, subject to the provisions of

law. All contracts and agreements authorized by law to be

entered into by the board shall be executed on its behalf by

its chairman.

The board shall prepare and submit annually to the

governor a report of its official acts during the preceding

year, together with its recommendations as to harbor im-

provements throughout the Territory. (Added July 9,

1921, 42 Sts. at L. c. 42, s. 315 ; 48 U.S.C.A. 545.)




